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INVITATION TO WRITE FOR THE “QUARTERLY” 


At the annual meeting it was suggested by Mr. Rosenthal 
that a prize of a law book or something of that kind be 
offered for the best article to be published in the “Quarterly” 
by younger members of the bar, to encourage them to take 
an active part in the Association. (See record of meeting 
herein p. 10). The matter is before the Executive Committee. 
Of course, it is desirable that younger members of the bar 
should take an active interest in the Association, and to write 
for the “Quarterly.” For years, the editor has been trying 
to stimulate such interest and has been somewhat puzzled 
by the apparent lack of adventurous curiosity among the 
younger men to discover the interest of the profession in 
ideas which they might express in writing or the answers 
to questions which they might submit for discussion to help 
them in practice. 

Never-the-less, the editor opposes the offering of prizes 
for articles, especially for a periodical with only four issues 
a year, the contents of which is constantly changed up to the 
last minute of going to press, in the light of late professional 
news, legislative or otherwise. Most of the best law writing 
in law magazines (where much of the best law writing has 
appeared for many years) has been volunteer writing without 
compensation or prizes other than appreciation by the pro- 
fession resulting from the writing itself. The editor has 
strong convictions that this is, in the long run, the healthiest 
form of professional incentive and in recent years the editor 
has received more of such contributions than formerly. In 
the Quarterly for December, 1951 (at p. 20) four editorial 
problems of a quarterly periodical were explained. These 
problems would be complicated by the work of passing on 
writing stimulated by prizes. There is never any lack of 
material for four issues a year. The American Bar Associa- 
tion Journal appears monthly. Under the Ross bequest there 
is an annual essay prize of $2500.00 which, of course, is worth 
catching if one can, but ordinarily out of a membership of 
45,000 only about 30 or more essays are, we believe, submitted. 
In the Massachusetts Bar Association we have approximately 
4500 members. Some of them have ideas to express and some 
of them do so, occasionally as a result of prodding by the 
editor following conversations about this or that subject. 
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Whether young men feel shy about sending in articles long 
or short (and the shorter the better because they are more 
likely to be read) we do not know, but we suspect it. If they 
do we hope they will get over it. Accordingly, we repeat 
what was said in the issue for December, 1951. 


“the editorial board invites any and all of you, and particu- 
larly the younger lawyers, to write anything you feel in- 
clined to, from a half page up” (or to send in questions 
which you would like to see discussed, if you do not care 
to write about them yourself).* The board cannot, of 
course, agree to print everything, but you may feel sure 
that everything sent in will receive careful consideration.” 
F. W. G. 


* Compare Dean Nicholson’s note on p. 21 as to conveyancing questions. 
I 7 1 
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REPORT OF THE PRESIDENT, SAMUEL P. SEARS 


I make this brief report on the activities of the Association 
during the past year. 


In September 1951 the President submitted to the Chief 
Justice of the Superior Court a list of about 150 trial lawyers 
of experience who have expressed their willingness to accept 
assignment from the Court to defend imprisoned persons 
accused of capital offences. 


As reported fully in the “Quarterly” for October, 1951, 
following a request from the House of Representatives to 
study the legislative hearings in the so-called ‘“Cenedella” 
matter, and after a report of a special committee of which 
Hon. Louis S. Cox was chairman, the Executive Committee 
submitted the matter to the Supreme Judicial Court for such 
action as the court deemed advisable in the public interest. 
An inquiry by the court followed and the complete findings 
and order of the Chief Justice and its results were printed 
in the recent April “Quarterly” for the information of the 
bar as the newspaper headlines and news comments were 
somewhat inaccurate. The carefully considered report of the 
Chief Justice in the proceeding is thus available for study. 


The information filed with the Supreme Judicial Court 
by vote of the Executive Committee in 1951, following an 
investigation and report of a special committee in regard 
to the behavior of a District Court Justice in Berkshire 
County, resulted in the disbarment and resignation from 
the bench of the individual involved. 


A largely attended and successful winter meeting was 
held in Worcester in February with the assistance of the 
Worcester Bar Association. 


Following a vote of the Executive Committee the President 
appointed special committees to inquire into the problems of 
congestion and delays in Registries of Deeds and in the 
Appellate Tax Board. Their reports are printed in this issue. 


In cooperation with other associations we participated in 
sponsoring a well attended series of meetings for the con- 
tinuation of the education of the bar under the efficient chair- 
manship of Dean Lowell S. Nicholson. The discussion of 
rent control at one of their meetings by Mr. Faneuil Adams 
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was printed in the April ‘“Quarteriy” and his discussion of 
leases in this issue. 

A special committee was appointed to cooperate with the 
survey of the District Courts undertaken by representatives 
of the various law schools in Massachusetts, whose report is 
expected some time in the fall. 


The membership of the Association has continued to in- 
crease and now consists of about 4500. We hope this increase 
will continue and bespeak your help to that end. 

The President has addressed several meetings of Kiwanis 
and Rotary Clubs on the work and aims of the Association. 


One of the most important subjects undertaken by the 
Association with the approval of the Executive Committee 
has been in the field of citizenship. Following conferences 
with the Commissioner of Education and with the cooperation 
of the Superintendents of all the High Schools in Massachu- 
setts, a committee of county chairmen, under the very effective 
chairman, Albert West of the Boston Bar, arranged and 
carried out a program of talks by lawyers to the higher 
classes, and in some cases to all the school pupils, on the 
administration of justice, the functions of the courts and the 
structure of our government. A report on this program by 
Mr. West appears in this issue on p. 44. We expect to con- 
tinue this movement which is gradually spreading throughout 
the country by the efforts of the bar in various states and of 
the American Bar Association. The report of the Plymouth 
Institute in June by its chairman appears in this issue. Refer 
to Nicholson note, p. 21. 


I take this opportunity to thank the many members of the 
Association who so generously gave their time and efforts in 
committee work which is so essential to the effective and com- 
petent administration of our plans to render service to the 
bar and to the public. 





RECORD OF THE FORTY-FIRST ANNUAL MEETING 
OF THE MASSACHUSETTS BAR ASSOCIATION 
JUNE 7, 1952 


Pursuant to notice duly given in accordance with the by- 
laws, the annual meeting of the Massachusetts Bar Associa- 
tion was held at the Mayflower Hotel, Plymouth, Massachu- 
setts, at 2:30 p.m., on June 7, 1952. The President, Samuel 
P. Sears, presided. The President declared that a quorum 
existed for the transaction of business. 


Upon motion duly made and seconded, it was unanimously 


VOTED: That the minutes of the last meeting which 
had been printed in the Quarterly for July, 
1951, be approved. 
The illness of President Hoy of the Boston Bar Association 
was reported to the meeting and the following resolution 
was unanimously adopted. 


RESOLVED: That the Massachusetts Bar Association 
send its greeting to James W. Hoy, 
President of the Boston Bar Association, 
with regret for his inability to be present 
at the Lawyers Institute and with 
hopes for his speedy recovery. 

The nominating Committee Report was presented by Frank 
Auchter making the following nominations: 


President: —Samuel P. Sears, Newton 
Vice-Presidents: —Roger B. Tyler, Brookline 
Joseph Schneider, Brookline 


Raymond F. Barrett, Quincy 
Robert W. Bodfish, Springfield 


Treasurer : —Paris Fletcher, Worcester 
Secretary: —Frank W. Grinnell, Boston 
Asst. Secretary: —William B. Sleigh, Jr., Marblehead 


Board of Delegates : — Michael Carchia, Belmont 
Harold Horvitz, Newton 
Edmund J. Campbell, Brockton 
Charles S. Bolster, Cambridge 
Irene Gowetz, Worcester 
Harry D. Linscott, Lynn 
Edwin P. Dunphy, Northampton 
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There being no further nominations, it was 
Upon motion duly made and seconded, unanimously 


VOTED: That the nominations be closed and that the 
Secretary cast one ballot for the slate as 
nominated. 

The Secretary duly cast the ballot and the respective nomi- 
nees were declared duly elected. 

The President reported to the meeting the recommendation 
of the Board of Delegates that Article XIII of the bylaws be 
amended to increase senior dues to $7.50 instead of $5.00. The 
proposed amendment of the bylaws as printed in the notice of 
the meeting was duly moved and seconded. An amendment 
to the motion was presented by Mr. Grimes to increase the 
dues to $10.00. Question was raised whether the proposed 
amendment was in order in view of the fact that the call of 
the meeting gave notice of a proposed increase in dues only 
to $7.50 and also that the approval by the Board of Delegates 
had been given only to this extent. The President ruled that 
the Grimes’ proposal was not in order. After some discussion 
the motion was put to vote and more than two-thirds voting 
favorably, it was duly 

VOTED: That the bylaws of the Association be and 
they hereby are amended by striking out of 
Article XIII the words ‘‘Five Dollars” and 
inserting in place thereof “Seven Dollars 
and Fifty Cents”. 

The President read to the meeting the amendment to the 
bylaws, referred to in the notice of the meeting, with reference 
to Sections as recommended by the Executive Committee. 

Upon motion duly made and seconded, it was unanimously 


VOTED: That the bylaws of the Association be and 


the same hereby are amended by inserting 
after Article IX a new article as follows: 


ARTICLE IX A 


1. The Board of Delegates, with the advice of the 
Executive Committee, may establish such Sections 
within the Association as may seem desirable and may 
combine, restrict, regulate or discontinue any Section 
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so established if the best interests of the Association 
so require. 


2. Membership in a Section shall be restricted to 
members of the Massachusetts Bar Association in 
good standing who shall also fulfill the membership 
requirements of the bylaws of the Section. 


3. A Section shall not represent the Association 
without specific authority from the Board of Dele- 
gates or the Executive Committee in each case, nor 
shall any proceedings of any Section be published 
without the approval of the Board of Delegates or the 
Executive Committee. 

The report of the Grievance Committee was presented by 
Harold Horvitz in the form appended to these minutes. 

Upon motion duly made and seconded, it was unanimously 

VOTED: That the report of the Grievance Commit- 
tee be accepted as read. 

The report of the Committee to investigate delays in cases 
before the Appellate Tax Board was submitted by Mr. Mulhern 
in the form annexed to these minutes. A suggestion was made 
that an appropriation for the printing of opinions of the Ap- 
pellate Tax Board, Volume III should be supported by this As- 
sociation before the Legislature. 

Upon motion duly made and seconded, it was unanimously 


VOTED: That the report of the Committee to in- 
vestigate delays in cases before the Ap- 
pellate Tax Board be referred to the Ex- 
ecutive Committee of this Association. 

It was reported for the Committee on Lawyer Reference 
plans that the Committee believes this to be a matter for action 
by the local associations and recommends no action by this 
Association at this time. 


Upon motion duly made and seconded, it was unanimously 


VOTED: That the report of the Committee on Law- 
yer Reference Plans be accepted. 
Senator Edward C. Stone called the attention of the Associ- 
ation to the first of a series of memorial meetings devoted to 
the memory of the famous men born on Cape Cod and extended 
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an invitation to all members of the Association to participate 
in the first of these meetings in the memory of James Otis 
to be held at the West Barnstable Meeting House, on Sunday, 
June 29, 1952, at 4:00 p.m. He also stated that the Massa- 
chusetts Bar Associate and the Barnstable, and Plymouth 
County Bar Associations were co-operating.* 


Mr. Grinnell called the attention of the meeting to the re- 
quest for suggestions contained in the article by Mr. Kelleher 
in the Law Quarterly for April, 1952, with reference to the 
question of when a majority of a majority of a public Board 
can or should act and urged the members to send in their sug- 
gestions or comments. He also called attention to the proposed 
amendments of the recent Stamp Act now pending before the 
Committee on Ways and Means and printed in the “Quarterly” 
for April, 1952, pp. 19-20, and suggested the need for opposi- 
tion to the bill in its present form. 


Mr. Goldman presented the following motion, namely, that 
it is the sense of this body that we favor the bill now pending 
in the Senate to increase by four (4) the number of judges 
of the Superior Court. After discussion, a vote was taken and 
a majority voting against, the motion was not carried. 


Mr. Davis urged that the Association take steps to educate 
the public to the value of legal services. 


Mr. Linscott raised the question as to the location of the 
Institute for next year and suggested that the New Ocean 
House in Swampscott be selected as the location for next year. 
The President stated that this was a matter for determination 
by the Executive Committee but reported that it appeared to 
be the feeling of many members of that Committee that after 
three years at one location, a change was desirable. 


In respect to a question from tae floor, the President re- 
ported that the Executive Committee has under consideration 
the suggestion by Mr. Rosenthal that a prize be awarded for 
the best article to be published in the Law Quarterly next 
year. Mr. Rosenthal suggested that the prize be restricted to 
the younger members of the Bar in order to encourage them 


* By vote of the Executive Committee a Special Committee was ap- 
pointed by the president—consisting of George L. Wainwright and 
F. W. Grinnell. See p. 70. 
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to take an active part in the Association. Mr. Grinnell spoke 
in opposition to the giving of a prize stating that volun- 
teer writing without prizes was better for a magazine limited 
to four issues, that he was receiving more articles lately, 
mostly from younger members, and suggesting that an induce- 
ment of a prize would bring in more manuscripts than could 
be published. [Attention is called to the Editor’s invitation 
to write in the “Quarterly” for December 1951, p. 19.] 

The President urged the members each to make an individ- 
ual effort to secure new members during the coming year and 
suggested that the goal of the Association should be a mini- 
mum of 5,000 members for 1953. 


Mr. Black made the suggestion that an annual list of mem- 
bers should be published including telephone numbers. The 
President informed the meeting that this matter had been 
considered by the Executive Committee but that the expense 
of publication had been found to be prohibitive. The sugges- 
tion was made from the floor that effort should be made to 
enroll all newly admitted members of the Bar, and it was 
pointed out that only about 25% of newly admitted attorneys 
have joined the Association. Mr. Schneider answered for the 
Membership Committee stating that he had spoken on behalf 
of the Association before the student body of each of the local 
law schools and that letters had been sent to all newly admitted 
members of the Bar inviting them to poin the Association. 
This has been the practice for the past ten years. 

The attention of the meeting was called to the Planning 
Board study as reported in the Quarterly. It was moved that 
the President appoint a Sub-Committee to work with the 
State Planning Board, the Federation of Planning Boards, and 
Legislature toward a fair and workable Planning Board Act.* 
Mr. Horvitz moved an amendment that the matter be referred 
to the Executive Committee for consideration and that the 
moving party communicate his position to the Executive Com- 
mittee in writing. The amendment was put to a vote and was 
unanimously adopted. The main motion was then put to a 
vote and was then unanimously adopted, as amended. 





* All this has already been done by an exceptionally well qualified com- 
mittee as explained in the “Quarterly” for April 1952—p. 23 and in this 
issue—p. 45. Ed. 
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The suggestion was made from the floor that more concerted 
action by the Association was needed to eliminate unauthor- 
ized practice of law by insurance agents, real estate brokers, 
banks and others. It was suggested that a letter be sent to 
such persons, pointing out the provisions of the Massachusetts 
Practice Act. 

There being no further business to come before the meeting, 
it was 

Upon motion duly made and seconded, unanimously 


VOTED: To adjourn. 
The meeting was thereupon adjourned at 4:00 p.m. 
A true record. 
Attest: 
WILLIAM B. SLEIGH, JR. 
Assistant Secretary. 


REPORT OF GRIEVANCE COMMITTEE 


I present herewith, for the Grievance Committee of the 
Massachusetts Bar Association, an informal report of its ac- 
tivities since June 1, 1951, and, perhaps, there is no better 
point of departure for a report such as this than to quote Miss 
Bertha R. Kiernan, our able and devoted Committee Secretary, 
who says that while “this was a busy year’, in most instances 
there was “Much Ado about Nothing’’. 

In all, fifty-eight complaints came to Miss Kiernan’s atten- 
tion in the first instance, of which she was able to dispose of 
six cases by direct conferences, at the Bar Association rooms 
or at the Courthouse, with the parties concerned. 

Twenty-six cases were disposed of by correspondence be- 
tween the Secretary and the parties complainant and attorney 
concerned. 

Seven additional cases—which either required special han- 
dling, or “on the spot” investigation by a local member of our 
Committee—were referred to me; and, of those, five have been 
disposed of, and two are pending. Of these two pending cases, 
only one has any substance to it; and that case, involving a 
serious delay in the administration of a conservatorship, is 
being handling by Mr. Newhall, a member of our Committee. 
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The remaining twenty cases are still technically “alive” and, 
at thisstage, are still under the primary jurisdiction of Miss 
Kiernan—but she tells me that none are of a serious nature. 

Indeed, that last phrase fairly characterizes all of the cases 
that were brought to our attention during the year. None of 
them was of a serious nature. Most of them were concerned 
with disagreements between attorney and client in respect of 
the manner in which a matter was being, or had been, han- 
dled. In almost all of our cases, we were able to settle these 
differences to the satisfaction of both the attorney and the 
complainant. In only a very few instances, less than five, 
were we compelled, after suitable investigation, to close a 
matter without being able to satisfy the complainant—but 
that is sometimes to be expected. 

The Bar has every right to be proud of the high standards 
of professional conduct by which its members are guided. 


Respectfully submitted, 
HOWARD Horvitz, Chairman. 


REPORT ON APPELLATE TAX BOARD 


To the Executive Committee of the Massachusetts Bar Asso- 
ciation: 


At a meeting held in October, 1951, the President was di- 
rected to appoint a committee to investigate the practices and 
procedures of the Appellate Tax Board with a view to expedit- 
ing business before that Board. 

On October 10th, the President appointed the following 
Committee: Joseph J. Mulhern, Chairman; Claude R. Branch, 
William F. Byrne, Timothy J. Driscoll. Because of other com- 
mitments, Mr. Claude R. Branch was unable to serve and in 
his place the President appointed Mr. John M. Hall. A short 
time afterward, the membership of the Committee was in- 
creased with the appointment of Herbert Fenderson and 
Robert Owens. 

Your Committee, in conducting the investigation, had the 
full cooperation of the Appellate Tax Board during the hear- 
ings and conferences that were held at the Offices of the Board. 
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Regarding the question of delays, your Committee presents 
the following statistics. (It should be borne in mind that the 
appeal to the Appellate Tax Board is not filed with the Board 
until the following year, for example: a 1946 appeal is not 
filed with the Appellate Tax Board until 1947.) 


For the tax year 1946, the few remaining appeals, about 
three or four, are in the hearing now being held. 

For the tax year 1947, 3387 appeals were entered and they 
are all disposed of with the exception of about five, which are 
either in the process of hearing or awaiting final determina- 
tion. Of that number, three are represented by appeals 
that were decided by the Board and upon appeal to the Su- 
preme Judicial Court were returned for further considera- 
tion. These have not been heard and decisions are in the 
process of being promulgated. 

Everything prior to those years has been heard, with 
the exception of one appeal that has been held because of 
certain facts which resulted in a general continuance. 

For the tax year 1948 there were 3625 appeals entered 
and approximately 125 appeals are open on the docket, but 
have been reported settled by counsel, although withdrawals 
have not been filed. 

For the tax year 1949, 3184 appeals were entered and it 
is practically impossible to give you the exact breakdown of 
those appeals as many of them are on lists where there 
have been continuances, hearings and stipulations. 

For the tax year 1950, 4526 appeals were entered. 

The 1951 appeals, the final entry date of which was 
April 1, 1952, have not been processed completely so that it 
would be possible to give the exact figure, but there were 
slightly more than the 4526 appeals entered for the previous 
year. 

The above statistics have reference only to the appeals filed 
covering real estate tax assessments in the City of Boston. 
This class of appeals was gone into rather thoroughly because 
it constitutes a very large portion of the work of the Board. 

Your Committee feels unanimously that the procedure at 
the Appellate Tax Board has been carried on efficiently and 
without delay. 
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With the exception of these few cases stated above, all the 
cases filed with the Board prior to January 1, 1950, have been 
concluded. Comparatively speaking, this means that the Ap- 
pellate Tax Board, so far as procedure is concerned, is on 
what is known as a “current basis’’. 


In connection with the 1949 appeals filed up to April 1, 1950, 
and the 1950 appeals filed up to April 1, 1951, it was called to 
our attention that a large number of these appeals had been 
reported to the Appellate Tax Board as settled but that the 
withdrawals have not been filed with the Board. 

It is suggested that the Executive Committee give consid- 
eration to the adoption of a method whereby when an appeal 
is reported settled the withdrawal be filed promptly with the 
Appellate Tax Board, thus concluding these cases on the 
3oard’s records. 

At the present time there is only one request for Findings 
of Facts and one request for Further Findings of Fact before 
the Board. The granting of the latter is discretionary. Also, 
there are two appeals to the Supreme Judicial Court awaiting 
completion of the record by the Board. 

Regarding procedure, your Committee suggests that the 
Massachusetts Bar Association support an amendment to 
Section 10 of Chapter 58A of the General Laws. This amend- 
ment is intended to shift the burden of the expense of an official 
stenographer to report the evidence in cases under the formal 
procedure before the Appellate Tax Board from the person 
requesting the proceedings to be reported to the Common- 
wealth so that Sction 10 will read as follows: 

At the request of any party made before any evidence is 

offered, the Board shall order that all proceedings in a pend- 

ing appeal be officially reported by a stenographer. The 

Board shall appoint such stenographers and they shall per- 

form like duties and receive the same compensation therefor 

as a stenographer appointed by the Superior Court. The 
compensation and expenses of such stenographers shal] be 
paid by the Commonwealth. If no party requests that the 
proceedings be reported, all parties shall be deemed to have 
waived all rights of appeal to the Supreme Judicial Court 
upon questions as to the admission or exclusion of evidence. 
or as to whether a finding was warranted by the evidence. 
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The right of appeal upon questions or law raised by the 
pleadings or by an agreed statement of facts or shown by 
the report of the Board shall not be deemed to be waived. 

For its own information only, the Board shall have steno- 

graphic notes of hearings taken and may have transcripts 

thereof prepared in proceedings which are not officially re- 
ported at the request of a party. 

Your Committee feels unanimously that the investigation 
made shows that the Appellate Tax Board, in our opinion, is 
carrying on its duties and responsibilities in an efficient and 
expeditious manner. 

TIMOTHY J. DRISCOLL 
HERBERT FENDERSON 
ROBERT OWENS 
VINCENT F. BYRNE 
JOHN F. HALL 


JOHN J. MULHERN 
Chairman 


PRELIMINARY REPORT OF SPECIAL COMMITTEE 
ON REGISTRIES OF DEEDS 
Submitted for the Executive Committee 

Your Committee on Registries of Deeds makes this pre- 
liminary Report. 

Your Committee, in December of 1951, sent to all of the 
Registers of Deeds throughout the Commonwealth a question- 
naire to be answered. 

The Registers were very co-operative in answering the ques- 
tions. 

The answers given have been very helpful to your Commit- 
tee in formulating this Report. 


BENEFIT TO BAR 


The mere appointment of the Committee has been extremely 
helpful to the Bar and has brought about closer co-operation 
among the several Registers. They, in fact, hold periodic 
meetings to discuss their problems. If a Register in a particu- 
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lar county has trouble the other Registers, who are in a 
position to do so, are helping out to eliminate the difficulties. 

The problems vary in the several counties. The only prob- 
lem which runs across the Commonwealth is the matter of 
obtaining subdivision plans from the Land Court. 

One Register reports he has been waiting since 1947 for two 
sub-division plans. Another one reports he is waiting for one 
sub-division plan since August 11, 1948. The problem has been 
discussed with Judge Fenton of the Land Court and we find it 
is largely a matter of getting larger appropriations for more 
help in the engineering departmnet of the Land Court. The 
Land Court has done all it can by way of expediting the mat- 
ter until larger appropriations and a better salary base for 
engineers is provided for. The Court has been using stu- 
dents from the University Engineering Schools. His Excel- 
lency, the Governor, has agreed to and has asked for additional 
appropriation in the supplementary budget, which budget is 
now before the Ways and Means Committee of the House of 
Representatives. It is hoped we can bring some pressure to 
bear by way of explaining to the Ways & Means Committee 
the necessity for additional engineers in the Land Court. 

One Register suggests the answer to the problem is the con- 
firmation of title without Registration. This procedure is 
followed very infrequently. It is provided for by the statute 
and once the title is confirmed it remains in the Registry of 
Deeds, rather than going into the Land Registration Office in 
the Registry of Deeds. This Register calls attention to the 
fact the Land Registration Office in the Registry is the most 
expensive part of the office because the most capable and best 
paid Clerks are in that Department. 

Your Committee does not feel the Bar would adopt this pro- 
cedure. In fact, our information is, on the Cape, the developers 
of building lots advertise the fact the title is guaranteed by 
the Commonwealth and the greatest increase in land develop- 
ment during the period from 1941 to 1950 appears to be in the 
Counties of Barnstable and Plymouth. 

For example, in Barnstable the receipts increased from 
$16,496.42 in 1941 to $60,831.55 to 1950. In Plymouth the 
increase was from $35,000 to $95,000 during the same period. 
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Of course, during that period there has been tremendous in- 
creases in the registration fees. 


PHOTOSTATIC INSTRUMENTS 
All Registries now, excepting Northern Berkshire, Dukes 
and Nantucket, photostat their records. 


SPACE NEEDED 

Additional space is needed in Barnstable, Plymouth, Middle- 
sex North, and the Worcester Registries of Deeds. The chair- 
man of your Committee appeared before the Committee on 
Counties recommending a new building at Barnstable. If 
your Committee functions next year we hope to be able to help 
Plymouth obtain a new building and the Worcester Register 
additional space in his building. 

Personal examination discloses the Barnstable Registry 
being in very poor physical condition because of lack of space. 
Everything is congested, even the basement is being utilized. 
Incidentally, toilet rooms in another Registry are being used to 
work in. 

Essex Southern Registry is exceptionally fine in every re- 
spect. 

Middlesex South District at Cambridge is working along 
the right lines at the present time. Two new photostat ma- 
chines were installed within the last two or three years which 
eliminates delay in getting deeds back to grantees. The Rem- 
ington Rand people for the last two or three years have been 
getting out consolidated indexes. 

The Worcester Register is doing an exceptionally good job. 
He does need additional space. 

The Norfolk Register is very progressive and has a good 
Registry. 

In Suffolk County the 1952 Legislature abolished the index 
commission and has turned the matter of getting consolidated 
indexes out, over to the Register of Deeds. It is worthy to 
note the number of employees in Suffolk dropped from 142 in 
1941 to 111 in 1951 and with the exception of Franklin County, 
where the employees dropped from 6 in number to 5, this is the 
only drop throughout the Commonwealth. 
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FUTURE BENEFITS 
Benefits to be derived in the future from a State Bar Asso- 
ciation Registries of Deeds Committee should consist of: 

(1) bring about more prompt classification and consolidation 
of indexes, not only grantors and grantees but also attach- 
ment and plan indexes. 

(2) uniformity in all offices throughout the Commonwealth. 

(3) prevent delays in getting deeds and other instruments 
back into the hands of the parties to whom they belong. 

(4) it can arrange for proper and suitable rooms for passing 
papers. 

(5) it can, with the approval of the Executive Committee of 
the Association, represent the Bar before Legislative 
Committees and County Commissioners with reference to 
appropriations for space, help and equipment increase or 
decrease in fees for the recording of instruments. 

(6) arrange joint meetings between the several registers and 
your Committee to discuss the problems arising. 

(7) local Bar Association officers feeling it embarrassing to 
take up the matter of a particular improvement with the 
Register in their district of county, it can be done through 
the State Association without any trouble. 


Respectfully submitted 
THOMAS M. A. HIGGINS, Chairman. 


REPORT OF THE ELEVENTH ANNUAL 
MASSACHUSETTS LAWYERS’ INSTITUTE 


The Institute convened at the Mayflower Hotel at Plymouth 
on June 6, 1952. The weather throughout the session left 
nothing to be desired. 


James M. Rosenthal, Esquire, of Pittsfield, presided at the 
opening session on Friday, and introduced Guy Newhall, Es- 
quire, and Walter H. Gilday, Esquire, who devoted their 
period to a talk on “What’s New in Probate Law and Prac- 
tice.”’ 


On Friday evening the guests were entertained with a fine 
musical program, the first part of which featured the Brock- 
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ton Elementary School Boys’ Choir under the direction of 
Miss Alice T. McElhiney, and the second part the “School 
House Five Plus Five” directed by George L. Wainwright, 
Esquire. Ths program was enthusiastically received and 
even at the end it seemed as if the guests desired more. 

Miss Inez DiPersio presided on Saturday morning. At this 
session Philip T. Jones, Assistant United States Attorney, 
discussed the Federal Tort Claims Act; John A. Canavan, 
Clerk of the United States District Court for the District of 
Massachusetts, spoke on “Federal Practice and Procedure”; 
and Walter F. Costello, Esquire, author of ANNUAL NEW 
MASSACHUSETTS LAWS, addressed the meeting on 
“Changes in Law Enacted by the Present Legislature.” 

The business meeting was held on Saturday afternoon, and 
the Institute closed with a dinner in the evening at which our 
president, Samuel P. Sears, ably presided as toastmaster, and 
we listened with interest to the remarks of Honorable Stanley 
E. Qua, Chief Justice of the Supreme Judicial Court, and to 
Frederick G. Katzmann, Esquire, guest speaker of the evening. 

The program for the ladies—a tea at the hotel on Friday 
afternoon and a special program on “Charm” at the Shore 
Club on Saturday afternoon, was well attended and very well 
received. We are indebted to Miss Arlene F. Molloy and her 
Ladies’ Committee for providing so thoughtfully for the enter- 
tainment of the ladies. 

Dancing was featured each evening at the conclusion of the 
specially arranged programs. 

On behalf of the Massachusetts Bar Association and my 
co-charmen on the committee, John B. Thorndike, Esquire, 
of Brockton, and George A. White, Esquire, of Plymouth, I 
wish to express my thanks and appreciation to all those who 
assisted in the arrangements or participated in the program of 
the Eleventh Annual Institute—a program which we trust 
may be adjudged worthwhile and entertaining, and one that 
measures up to the high standards set by the Institutes of 
other years. 


GEORGE F. GARRITY, Chairman. 
1952 Massachusetts Lawyers’ Institute. 


June 30, 1952. 


ee VP NS Oo "SF 


— — OS 


SOME THINGS TO REMEMBER ABOUT LEASES 
AND SUMMARY PROCESS 


By FANEUIL ADAMS 


INTRODUCTORY NOTE 

As stated in the “Quarterly” for April 1952, “The first of 
the recent series of meetings for ‘the continuing education’ 
of the bar sponsored by the Massachusetts, and other, bar 
associations under the direction of Dean Lowell Nicholson, 
was devoted to practical problems under the law relating to 
dealings with land. It was, perhaps, the largest and most 
attentive working session of lawyers that we remember— 
about 500 from all over the commonwealth sitting in continu- 
ous session from 10:00 a.m. to 6:00 p.m.*” 

In the “Quarterly” for April Mr. Adams, who with Charles 
Y. Wadsworth, produced the 4th edition of Hall’s “Landlord 
and Tenant,” led the discussion of that subject. We printed 
the discussion by Mr. Adams of “Rent Control” and Summary 
Process. That helpful discussion has received very favorable 
comment from our readers. The discussion by him of leases 
and certain aspects of summary process will be found equally 
helpful. EDITOR. 

Remarks of Mr. Adams 

To condense the law of Landlord and Tenant into an hour 
would be a hopeless task. I think the only way to be of any 
use to this gathering will be to give a few general considera- 
tions that may be useful in many cases, and to give a more 





*NOTE BY DEAN NICHOLSON 


A report of answers to the many questions submitted to the panel of 
“Real Estate Experts” in the final session of the Seminar will be mailed 
to all persons who purchased Seminar tickets. These answers are veing 
prepared under the personal supervision of Roger B. Tyler, who was 
moderator. They will be mailed out during the course of this summer. 

Copies of the lectures presented by the Joint Committee on Legal Edu- 
cation of the Bar, during the early months of 1952, will again be available 
in book form. The Lawyers Brief and Publishing Company, 68 Devon- 
shire Street, Boston, is printing the second annual volume of “The 
Lawyer Lectures” for delivery to subscribers in the early fall. The price 
for each volume of this year’s lectures will be $7.50, the same price which 
applied to lectures for the first year. The contents with a foreword by 
Dean Griswold is as follows: Problems in Evidence by Thoms H. Mahony, 
Massachusetts Inheritance Taxation by Richard H. Nolan, Equity Plead- 
ing and Practice by Leo Reed, Criminal Law Problems and Practice by 
Wilbur G. Hollingsworth, Problems of Insolvency by Lee M. Friedman, 
Domestic Relations and Separation Agreements by Arthur E. Schoepfer, 
Argument of Law to a Court by Richard Wait. 
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detailed exposition of some of the more common situations 
which are constantly recurring, noting particularly as we go 
along various traps for the unwary which are so thick in this 
part of the legal woods. 

There are at present two conflicting states of law on this 
subject. First the old common law as administered in this 
Commonwealth has always been heavily weighted in favor of 
the landlord, and has shown and is still showing more resist- 
ence to modern trends than almost any other field and second, 
the Federal Rent Control law which goes into entirely new ter- 
ritory. There are same statutory exceptions to the Massachu- 
setts common law, such as the statute forbidding covenants in 
a lease that exonerate the landlord from tort liability based on 
his own negligence,* and the statute allowing a year’s grace 
in the discretion of the Court in summary process cases,* but, 
generally speaking, the lawyer in most Massachusetts cases 
representing the landlord has the advantage. But perhaps the 
real break in the dike can be found in a statute passed in 1950 
—Acts of 1950, c.496—which provides that a lessor of a dwell- 
ing unit who is required by the terms of any contract express 
or implied to furnish heat, light and other named services 
and who wilfully fails to do so, may be fined and imprisoned. 
Just how far the courts would imply such a contract in mitiga- 
tion of some of the general rules discussed later is question- 
able, but the statute certainly has revolutionary possibilities. 

I can visualize a decision that there might be an implied con- 
tract because of the provisions of the Federal Rent Control 
Law, because of custom or because of voluntary acts of the 
landlord, but I can also forecast a decision that would say, 
in effect, that this statute merely provides a criminal penalty 
where there is a contract, express or implied, that only exists 
because of the present law. In view of some of the recent 
decisions that I will refer to later where the Court seems to 
want to limit the Federal law as narrowly as possible I should 
bet on the latter interpretation. However, there are possibili- 
ties in this statute that should certainly be tried out. 


On the other hand, under the Federal Rent Control Act the 
lawyer representing the tenant of a housing accommodation 


‘ G. L. c. 186, s. 15. 
* Acts 1948, c. 2. 
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or dwelling unit, as a Federalese puts it, can usually congratu- 
late himself that his client will either win or drive the landlord 
to despair by delays either before the Rent Control authorities 
or in the courts. Naturally a general atmosphere favoring 
one side or the other is no substitute for knowledge of the law 
and preparation of the facts in a particular case, but such an 
atmosphere must be considered in advising trial or settlements 
and may well be the deciding factor in making up your mind in 
a close case. 
We will take up first the Massachusetts Law. 


I suppose the first inquiry that should be made is “Who is 
a landlord, and who is a tenant?” Just because someone is 
found occupying all or a part of real estate belonging to some- 
one else it does not mean that there is a relation of landlord 
and tenant and this may have important consequences. For 
example, an occupancy may be too short, as in hiring a hall for 
one or more evenings, or affect too small a part of the premises, 
such as placing a sign out a window, or in most cases, the rent- 
ing of rooms in a hotel or lodging house. Such relationships 
constitute licenses only. The most important practical differ- 
ence between such a relation and a tenancy for years is that 
the Statute of Frauds does not apply—no writing need be 
given—and they differ from tenancy at will in that no notice 
to terminate is required under common law, and under Fed- 
eral Rent Control Law rooms in lodging houses are covered 
by special and different regulations and hotel rooms at least 
are exempt. 

Having satisfied yourself that you have not got a mere li- 
cense but a tenancy of some kind, what kinds can you have? 
Only three—tenancy for years, which means a written lease 
for any period (but it must be a definite period—the mere 
fact of a writing is not enough*), tenancy at will where there 
is usually no written lease—and tenancy at sufferance. A 
tenant at sufferance is typically a tenant holding over after his 
tenancy has expired and he is a very common character in 
these days. 

A lease in writing may, and often does, by agreement, 
change many of the ordinary features of landlord and tenant 
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* Baseball Publishing Co. v. Bruton, 302 Mass. 54—*Farris v. Hersh- 
field, 325 Mass. 176. 
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law. For example, all the printed forms of leases you buy at 
the stationers all have a fire clause relieving the tenant from 
payment of rent if the premises are burned down. But that is 
not the common law and if there were no such clause in a 
lease the tenant would have to pay rent during the term even if 
he had no house. An example of unprogressive law and a 
warning to all to be careful in lease drawing—particularly as 
the same law applies to an eminent domain taking of less than 
the whole premises and the printed forms do not always cover 
this. 

Written leases often contain particular provisions concern- 
ing the obligation to make repairs, the incidence of tort liabil- 
ity, and remedies for breach which are different from the 
ordinary law, but in the absence of such provisions and as a 
background for any written lease it is necessary to know the 
rules of common law that are peculiar to the relationship of 
landlord and tenant. Many of these apply to all types of ten- 
ancy and will be referred to after discussing briefly tenancies 
at will and at sufferance. 

A tenancy at will usually is not in writing, but it may be, 
and I suggest that you consider the advantages of a written 
tenancy at will. It is true that agreements, except concerning 
the length of the lease, may be made by parol, but these are 
difficult to prove and generally speaking if there is no writing 
the regular rules of landlord and tenant apply in all their rigor, 
but if there is a writing such rules can be modified in any way 
thought desirable by the parties and still have the advantage 
of quick termination by either side in appropriate cases. In 
many cases such a lease might save arguments about who had 
to repair, how much heat was required, etc. The most impor- 
tant feature of a tenancy at will is the right to terminate on 
notice equal to the rent interval or three months whichever is 
shorter. The notice must be given in writing and it must be 
correctly given. Many cases have been lost by a slight error 
in the text of a notice. Often you are not sure of the rent day 
and I strongly recommend that you use the type of notice that 
has been specifically approved by the Supreme Court, namely 
“T notify you to quit at the end of the next month (or week etc. 
as the case may be) of your tenancy, beginning after this 
notice, the premises” etc.* In this way arguments can be 
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avoided whether the rent is payable the last or the first of 
the month. 


Another danger to the landlord, and lifesaver for the tenant 
in some cases, is the fact that rent is often taken by the land- 
lord following the expiration of the notice to quit without 
proper precautions. This has the result of immediately re- 
establishing the tenancy. It is theoretically possible to take such 
rent under a special agreement reserving rights, but it seems 
to me safer to wait until the end of the month, if rent is pay- 
able in advance, and demand the money due as compensation 
for use and occupancy. At any rate, be sure you get an agree- 
ment. This is particularly important where you may have a 
long wait to actually remove a tenant because action of the 
Rent Authorities or the District Court. An interesting recent 
case is Maguire v Haddad, 325 Mass. 590. The landlord who 
was receiving $60.00 per month sent a notice to quit to the 
tenant effective unless the tenant paid $85.00 per month there- 
after. The tenant kept on paying $60.00 and the landlord 
sent him a bill every mouth for the difference and then brought 
summary process when the tenant did not pay. He was not 
successful. The court said you could not give a notice in the 
alternative. 

A tenant at sufferance is one who is holding over after his 
tenancy has expired. The landlord owes no duty to him except 
to refrain from willful and wanton injury and the rules of tort 
liability and liability for repairs later discussed have no appli- 
cation. A most interesting recent decision is Galjaard v Day, 
325 Mass. 475, which holds that a tenant holding over by force 
of the statute giving the court power to postpone eviction is 
merely a tenant at sufferance and so not protected against 
ordinary negligence of the landlord. If you have a tenant 
in this position and there are many such, be sure to warn him. 
Further, and most important, he is not entitled to notice to 
quit but must have a reasonable time to remove his effects. 
As a practical matter it is best to give a notice allowing 
enough time under the particular circumstances which may 
be longer or shorter depending on the size of the premises, 
the amount of furniture and fixtures, etc. Generally speaking, 


* U-Dryvit Auto Rental Co. v. Shaw, 319 Mass. 684. 
+ Yoffee v. Krasnow Wool Stock Co., 322 Mass. 211. 
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a few days may be held to be enough but a week is safer in 
the ordinary cases. However, where there is a large stock of 
goods which are difficult to remove a month or more may be 
necessary. Again you must on no account accept rent without 
a careful agreement that it does not create a tenancy or the 
tenant at sufferance will become a tenant at will. The tenant 
is however by statute liable for rent (G.L. c. 185 s.3) and you 
can collect it if you have taken proper precautions. 

One last word on this subject that is important in summary 
process. If the person in possession is not holding over under 
a prior tenancy but is merely in peaceful possession, he is a 
mere trespasser and, as will be seen, summary process will not 
lie and you may waste a lot of time in court. A typical and 
not uncommon case is where there has been a sublease, formal 
or informal, not recognized by the landlord, and the person in 
possession at the end of the term is the sublessee. If he won’t 
get out he must be removed by other methods than summary 
process. 

Let us now examine two most important and confusing 
fields which are somewhat interrelated, and which are in many 
Ways peculiar to the law of landlord and tenant. One is the 
liability of either party to repair and one the respective tort 
liabilities of the parties. 

The main principle to which there are a few grudging ex- 
ceptions is that the tenant takes the premises as he finds them 
—in other words, the law of caveat emptor still applies in al- 
most full vigor. In the absence of other provisions in the lease 
the landlord has no liability whatever to repair the premises 
and they can fall apart or burn up for all he cares and the 
tenant still must pay the rent. Naturally the economic facts 
of life modify this doctrine as a practical matter and it is a 
rare landlord who does not do something to keep up the 
premises or whose lease does not contain a fire clause; but 
in these days of tight housing a landlord could get away with 
very little were it not for the Federal Rent Control Law which 
in theory, at least, imposes an obligation to keep the premises 
in as good condition as they were at the beginning. But re- 
member that this law may be repealed or altered and if you 
represent a tenant be sure you have in your lease proper 
covenants, or be sure that there is a reasonable possibility of 
moving without too much trouble or expense. 
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There are, however, two exceptions to the rule of caveat 
emptor. First, the landlord is liable for concealed defects 
known to him and not revealed if they cannot be reasonably 
found by the tenant. An example is a house infected with a 
dangerous disease. But this is not an easy type of case to 
prove—mere want of repair or dangerous condition of a rail- 
ing, for example, is not enough. The other exception applies 
to furnished houses. In that case there is an implied warranty 
that the premises are fit for occupancy. The distinction, like 
so many in our law, is less logical than practical, but at any 
rate it exists. 

Let us turn to the matter of liability to repair, and I mean 
repairs to the tenant’s own premiums, not common areas. 
As stated it is perfectly clear that in the absence of agreement 
the landlord has no duty to repair, but there are several well 
recognized types of agreements that have been much litigated. 
There is an opinion by Chief Justice Rugg in Fiorntino v 
Mason, 223 Mass. 451, in 1919, which goes into these in detail 
and from which all the subsequent law is derived. The dis- 
tinctions there and elsewhere made all have a logical quality, 
but, it seems to me, lead to some rather curious results. 

The first type of agreement is a gratuitous agreement by the 
landlord where he stated he will repair, but this is not directly 
connected with any payment by the tenant or promise by him 
to continue his tenancy or perhaps pay more rent. This will 
be the situation in a large number of cases. In this situation 
the landlord has no liability for damages from failure to re- 
pair, and—note particularly—is only liable for gross negligence 
and again—note particularly—is liable even in the case of 
gross negligence only to the tenant himself and not to a mem- 
ber of the family or a guest.* There is, however, one excep- 
tion that should be remarked. In the case of death the land- 
lord as well as any one else is liable for ordinary negligence 
because the death statute so provides. 

The second type of agreement is one to repair for consider- 
ation—such consideration as higher rent or the continuance 
of a tenancy that would otherwise cease. To invoke the neces- 
sity for the landlord’s action notice must be given. If no re- 





* Bergeran v. Forest, 233 Mass. 392. 
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pairs are made there is no tort liability, only a liability in 
contract to the tenant himself. This is important because 
many laymen certainly believe, and not unnaturally, that if the 
landlord fails to repair when he is bound to do so, that he 
would be liable for an accident resulting from such failure. 
But it is not so. To create liability he must repair and re- 
pair negligently. Where there is consideration gross negli- 
gence is not required and, even more important, the tenant’s 
family, guests and visitors are protected.; 

Finally there may be, but only just may be, an agreement 
(for consideration of course) that the landlord will keep the 
premises in a safe condition at all times which agreement re- 
quires him to discover and repair defects. He is fully liable 
for any damages resulting from his failure to do so. This is 
considered, and perhaps rightly, such an onerous burden on the 
landlord but such an agreement can be proved only with great 
difficulty. 

Finally on this phase of the law, the fact that a landlord 
voluntarily makes repairs from time to time does not imply 
any agreement to make such repairs.t 

I think that most laymen and perhaps some lawyers have 
more misconceptions on this subject than on most. Certainly 
the ordinary tenant in an apartment or multiple dwelling 
house supposes that the landlord will keep the premises in re- 
pair and he usually does to some extent, but in most cases the 
tenant will have signed a lease that does not require the land- 
lord to do so and many tenants in these days have learned 
this to their cost. If you represent a tenant, do your utmost 
to get in some sort of a repair clause—it may be most impor- 
tant. 

On the other side of the picture the tenant for years has 
no liability to make repairs that are not caused by his own 
acts and the necessity for which arises only from ordinary 
wear and tear. The ordinary clause in a lease that the tenant 
will yield up the premises “in as good order and condition as 
they now are, reasonable wear and tear excepted” merely 
states the law on this matter. Curiously enough an historical 
accident relieves a tenant at will from liability for any duty 


+ Lischer v. Hahn, 273 Mass. 451 
t Galvin v. Beals, 187 Mass. 250. 
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to repair except for so-called voluntary waste, that is waste 
that goes beyond mere negligence, whereas the tenant for years 
is liable for permissive waste which may be mere negligence.* 

To underline the necessity of care in drafting repair clauses 
to which I have just referred I want to call your attention to a 
case we had once where what seemed to us a fantastic claim 
was made, but it was seriously urged by a highly reputable 
firm. A two year lease of a very old building provided that 
the lessee should make repairs “which it may want done or 
which may become necessary to be done to the demised prem- 
ises during the term”. The yielding up clause was the usual 
one, i.e., that the premises would be in the same condition as 
at the beginning of the term. It was claimed that the words 
“which may be necessary to be done during the term hereof” 
meant that the lessee had to put the whole building into as 
good shape as when it was built—not as it was at the com- 
mencement of the term. As I said the claim seemed far 
fetched and was not ultimately successful, but it certainly indi- 
cates what unexpected dangers can arise. 

The most fertile field of litigation in this subject is tort 
liability between landlord and tenant. A good many cases con- 
cern repairs to the tenant’s premises, and these have been 
dealt with; others, which will be referred to have to do with 
cases which depend on ordinary rules of negligence apart from 
any special relation, but the great bulk of the cases concern 
common areas, which seem to have a way of getting out of 
repair with amazing ease. It seems as if most of the cases in 
the books—after automobile cases—have to do with nails, 
mats, protrusions, treads, depressions, foreign substance of 
all kinds, poor lighting and particularly defective steps and 
railings. Liability for all of these defects depend not on the 
ordinary rule of negligence but on a rule that has been stated 
a thousand times and still does not seem to be as crystal clear 
as it might be. The rule is that the landlord is liable to “use 
reasonable care to keep the common areas in as good condition 
as they were or appeared to be at the time of the letting”. To 
recover the tenant or his legitimate visitor must show not only 
the lack of repair, but that the landlord, although he may not 
have known of the defect, at least had some reasonable pos- 





* Lothrop v. Thayer, 138 Mass. 466. 
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sibility of knowing*. This is important in foreign substance 
cases. Note particularly that there is no duty to light or clean, 
or to have the common areas in good shape at the beginning 
of the tenancy; it is only a failure to keep up whatever services 
and conditions there were that imposes liability. Note also 
that, although the tenant’s legitimate visitors, business or 
otherwise, may be protected a mere licensee is not. For ex- 
ample, it has been held that someone attending a wake from 
mere curiosity or someone coming to borrow money from a 
tenant is not entitled to relief. Many cases also depend on 
who is in control of the particular part of the premises, and 
often a plaintiff fails to recover because he may use the wrong 
stairs or passageway. In short, the law on this subject is a 
maelstrom of conflicting principles. If you have a case like 
this, be sure if you are a tenant or a visitor that you have con- 
sidered all possible defenses, and if you are a landlord that you 
examine the facts carefully for some obscure defense, for you 
may well find it. 


A nearly perfect example of what I mean can be found in 
a recent case Fenno v. Roberts, 1951 A.S. 523. Plaintiff was a 
tenant at will of A who sold the building to B on October Ist. 
A had lighted the passageways but B ceased to do so on October 
4th. On October 7th the plaintiff saw B for the first time and 
complainted to him and in December plaintiff’s wife also com- 
plainted to B who promised to fix the lights. There was an 
accident in January. It was held 


a) In the absence of special circumstances a landlord is 
under no liability to light passages. 


b) Plaintiff, because of the sale, became a tenant at suf- 
ferance on October Ist, therefore being owed no duty of care 
and could not have become a tenant at will until Oct. 7th when 
he first saw B. 


c) On Oct. 7th the premises were not lighted, therefore a 
later absence of light (even if there were lights on Oct. 3rd be- 
fore his tenancy at will began and while he was a tenant at 
sufferance) did not create a change in conditions for which the 
landlord was responsible. 


* Marian v Bryson 1950 A S 1357. 
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d) The landlord’s promise to repair to the wife was without 
consideration, therefore an accident because of its violation 
carried no liability. 


e) There was no statutory obligation to light the premises 
as the Boston Statute requiring this, passed in 1938, did not 
apply to any subsequently erected buildings and this one was 
60 years old. 

You can see the number and variety of tricky issues in this 
relatively simple case as well as the strictness of the Court 
in construing landlord and tenant cases. Here the defendant, 
thought of more and better defenses than the plaintiff could 
find answer to, but it might be the other way under different 
circumstances. 

Finally, don’t forget, particularly if you are a tenant, that 
same cases are not within this particular segment of the law 
but depend on ordinary negligence. Such cases are com- 
monly damaged from water leaks or defective heaters or ma- 
chines. They depend purely on ordinary negligence and you 
do not have to worry about condition at the time of letting. 


SUMMARY PROCESS 

Summary Process deserves a word by itself as it has some 
peculiarities. I have already spoken of the necessity and 
forms of notice in different cases and have taken up under 
Federal Rent Control (in the “Quarterly” for April 1952) the 
added procedures to which you are put under this law, so the 
discussion at this point is limited to an action where it is as- 
sumed that proper notice has been given and the Federal Law 
satisfied. 

In the first place the statute, G.L. c. 239 s.1, does not, as I 
have also indicated, allow on this process in every case. It lies 
only if (1) there has been a forcible entry, or possession is 
held by force; (2) if a tenant is holding over; (3) if a mort- 
gage or a tax title has been foreclosed; or (4) after a Land 
Court decree with certain exceptions.* Notice that force, either 
by entry or in holding possession is not a mere refusal to leave 
but requires a “show or force calculated to create tenor and 


* See Acts of 1952, Ch. 151, which amended the law since this was 
written and allows Summary Process to a purchaser where the seller or 
his former tenant will not get out. 
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alarm’. I once had a case, for example, where land that had 
belonged to my client’s ancestor and had descended to him, 
had been used and built on for many years by a railroad and 
its tenants. The railroad originally was in rightful posses- 
sion under the right of eminent domain, but this had been lost 
later. Summary process did not lie under any of the above 
heads and it was a question of what the remedy was, if any. 
After a good deal of inconclusive litigation, which confused 
both sides and caused one judge to throw up his hands in de- 
spair, the case was settled so I never did find out what the 
law was, but at any rate it was not summary process. Prob- 
ably a writ of entry or an action of ejectment would cover it, 
but these are not often used and are so complicated and con- 
fusing that I cannot go into them here even if I understood 
them myself. 

Assuming that you have a proper case for summary process 
and that you are in court. If the tenant has occupied by lease 
or tenancy at will from you, you do not have to prove your 
title. He is estopped to deny it, but if he has not, you must be 
prepared to prove your title if necessary. Of course the tenant 
may also have the statutory defense of having paid the rent 
within four days of the return day (written lease) or within 
five days of receipt of notice (tenancy at will). He may also 
have the defense in the latter case, of waiver of the notice 
by taking rent for a period subsequent to its expiration to 
which I have already adverted. 

A real trap which has now become of importance because of 
the statute allowing the defendant up to a year’s grace before 
actual removal should be noticed. The statute G.L. c. 239 s.9— 
Acts 1952 c. 25, provides for “a discretionary stay of judgment 
and execution”. As you know, also, summary process is pe- 
culiar in that an appeal lies to the Superior Court within 
twenty-four hours after entry of judgment and the case is 
heard de novo, the only survival, as far as I know, in civil 
law of the old system of free appeals and de novo trials in the 
Superior Court. If, then, the judge stays judgment as well as 
execution for a year, the plaintiff can appeal within twenty- 
four hours of the entry of judgment at the end of that time, 
have whatever delay there may be in getting a Superior 
Court trial, and still be able to ask the Superior Court 
judge for a further year’s delay after judgment in that Court. 
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What you should do is to ask the lower court judge to enter 
judgment at once, and delay only the execution. In this way 
the statute cannot be used twice. I know of no published 
authority on this point, but it seems reasonable and it has 
been successfully done in our office. 

There are other features of the law, such as the form of 
certain covenants in leases, assignment, extension, renewal 
and bankruptcy, which I do not have time to cover in this 
discussion as we have to consider Rent Control at some length. 





NOTARIAL SEALS 


We have received from a lawyer in the Connecticut Valley 
the question :—‘‘whether or not a notarial seal from outside 
the State is sufficient even though the name of the notary 
does not appear on the seal. We have had two instruments 
acknowledged in Ohio with seals affixed which do not bear 
the name of the notary. I think it would be nice if the Ohio 
Bar Association would start a movement to have the seals 
bear the name of the notary.” 


The question is answered by the opinion in Askenazy v. 
R. M. Bradley Co., 1952 Ad. Sh. 51, at pp. 54-55. G. L. C. 183 
§ 30, applied in that case, does not require a notarial seal 
on a notary’s certificate of acknowledgement, and the lack 
of it does not constitute a defect in title. The seal being un- 
necessary, the nature of the seal, if affixed, is immaterial. 
The situation is like the use of a wafer seal on a deed when 
no seal needs to be attached. Our practice in Massachusetts 
of having notarial seals with the name of the notary and the 
date of the expiration of his commission is a good and con- 
venient practice, not legally necessary for the recording of 
the deed. F. W. G. 








OUR RIVERS AND THE OUT-BOARD MOTOR 
By Rocer D. SWAIM 


Owners of riparian land on inland rivers generally own the 
soil under the stream to the thread of the stream, Boston v. 
Richardson, 13 Allen 146, 154 and 105 Mass. 351, 355, subject 
to a public easement of navigation, 27 Harvard Law Review 
750. The situation appears similar to that of the owner of 
land abutting on a way or road and owning to the center sub- 
ject to the public easement of travel. Such easement was dis- 
cussed in the Opinion of the Justices, 297 Mass. 559 on a ques- 
tion relating to parking meters. The public has no other right 
than that of passage and transportation for persons and com- 
modities and transmission of intelligence, and whatever is not 
justifiable as incidental to such is a violation of the rights of 
the abutting owner. Page 562. Temporary stopping of au- 
tomobiles may be incidental to travel, but occupation of a part 
by the way not incidental to travel is not. 

So it would seem that the anchoring of boats for more than 
temporary stopping over river bottom privately owned would 
be a trespass against the owner subject to regulation by the 
muniicpality. In fact in Johnson v. Burghorn, 11 A.L.R. 234. 
it was held in Michigan that under similar circumstances one 
could not anchor muskrat traps. And as fishing is not an 
incident to travel, one cannot fish over another’s riverbottom, 
27 Harvard Law Review, 750 and Herrin v. Sutherland (Mon- 
tana) 42 A.L.R. 937. 

The advent of the out-board motor leading to increased 
travel on inland streams at high speed with accompanying 
noise and annoyance to land owners and actual injury to ad- 
joining land by the wash created, makes a consideration of 
these questions important. In many instances these craft 
are piloted by youngsters whose pleasure it is to race back 
and forth or maneuver in sharp turns at high speed. Are 
these antics legitimate travel? It is time for the legislature 
and our municipalities to take steps to protect our citizens, 
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ASSESSED VALUATIONS AND THE 
OATH OF OFFICE 


By WILLIAM STANLEY PARKER of Boston 


(Reprinted by permission from “The American City’* 
for June 1952) 


INTRODUCTORY NOTE 


As many members of the Massachusetts bar are directly 
concerned with assessments, either before the Appellate Tax 
Board or as Town Counsel, or as property owners or advisers 
of owners, the following article, which has attracted wide- 
spread interest, is reprinted for their information and con- 
sideration. Editor. 


MR. PARKER’S ARTICLE 


Many people criticize the way assessed valuations in our 
communities are established for purposes of taxation, but, 
as in the case of the weather, nobody seems ready to do 
anything about it. Many informed persons seem to agree 
that, bad as it admittedly is, nothing can be done about it. At 
any rate they admit that they don’t know what to do about it. 


Thomas A. Byrne, City Tax Commissioner of Milwaukee, 
writing in The Municipality (the magazine of the League of 
Wisconsin Municipalities), treats the matter at some length. 
The following brief quotations, while taken from their context, 
seem significant: 

The chief mystery about them (assessments) and the chief critic- 
ism of them is that they seem to be neither equal nor sensible. Nor 
is it always possible to know just how they were made, or at what 
level. Unfortunately, it must be admitted that although there is 
no more important job in local government than the job of estab- 
lishing the tax base, there is no job which has generally been so 
poorly done as the job of assessing. 

He pays tribute to assessors as being in the main— 


a conscientious group of men who are simply overwhelmed by the 
impossibilities of the position in which they find themselves. The 
law gives them a very complex and difficult task, but gives them 
neither the tools nor the training which they must have in order to 
perform it. 


*470, 4th Ave., New York 








MASSACHUSETTS LAW QUARTERLY 


An Oath That Cannot Be Lived Up To 
The “‘impossibilities” of the assessors’ position is clear under 
the law in Massachusetts. Their oath of office—which I am 
credibly informed has not been changed since 1699—makes 
the assessor declare “I will neither overvalue nor undervalue 


? 


any property.” A more precise requirement cannot be imag- 
ined. Another requirement states that the assessor shall not 
for corrupt purpose “knowingly fix the valuation of any prop- 
erty at a smaller or greater amount than its full and fair 
cash value.” 

It appears to be agreed in most states that the assessed 
value should represent current fair market value. Mr. Byrne 
writes: 

It must be admitted that the statutory standards have become 
fictional. 


He adds, 


It is high time that communities recognize the absolute compul- 
sion of the statute. 
And again, 


No assessment is any good which does not follow the statutory 
standard of full value. 


But he does not make is clear that the statutory standard 
can, in practice, be attained. 

I have said to several assessors in Massachusetts—of course, 
always with the smile recommended by The Virginian—that 
I thought all assessors probably should be in jail for violating 
their oath of office, and they have always indicated that they 
agreed with me. The Massachusetts oath of office cannot 
conceivably be lived up to. Every assessor when taking it 
knows he can’t and won’t do what he is swearing to do. That 
fact is stultifying to the whole operation. Clearly the law 
should be changed, but no one interested in taxation and 
property values seems ready to suggest a remedy. 

The great swing of market values from 1925 to 1945, 
through the Slough of Despond in the mid-thirties, brought 
the problem into a sharp focus. Assessed valuations were 
not reduced to match actual market values in 1933, when 
there was practically no market. If they had been, most 
cities would have been bankrupt. 
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For a Fair Distribution of Tax Dollars 


Relativity of valuations, as between similar properties, to 
assure a fair distribution of the tax dollars, is more important 
than relativity of valuations in relation to market value in 
order to secure a fair tax rate. Stability of the tax base makes 
it desirable to prevent re-appraisals oftener than three or 
five years. Fair relative valuations should be made the aim 
of the law, with the aim also of some periodic approximation 
to the trends in market values. Assessors should be required 
to be skilled and independent of local political pressures. 


Is it impossible to draft a law that lays down a procedure 
that an honest and skilled assessor can obey? Heads undoubt- 
edly wiser than mine in regard to this admittedly complex 
problem seem to say that it is. In a brief note of this sort 
any attempt to suggest a draft of legislation is out of the 
question. The most that I will venture to do is to outline a 


few provisions that might form the basis of legislation, as 
follows: 


1. Assessed valuations of similar properties should be 
reasonably comparable, so as to assure a fair distribution 
of the tax burden. 


2. Valuations should be reappraised every five years, in- 
terim adjustments being made only to take account of con- 
struction, demolition, or major alterations. The basis of valu- 
ations to be as provided in the following item: 


3. Valuations should approximate the average market 
value of such property over the 10-year period prior to the 
year of re-appraisal, at 100% thereof for all types of proper- 
ties, residences as well as business properties. 


Valuations at present are supposed, legally, to represent current 
market value. If in fact they could and did follow current trends, 
a serious depression like that of 1933 would leave cities bankrupt, 
due to the sudden critical shrinkage in current market values. If 
values are based on a ten-year average, such a shrinkage as occurred 
in 1933 would effect the average only slightly. If the depressed 
market continued for several years, the effect on the average would 
gradually accumulate, but as soon as an upturn developed, its effect 
would gradually come into play. 


New construction in the immediate past should be averaged over 
the ten-year period as if it had been in existence throughout the 
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period, the valuation representing the average market value of that 
type of structure over the period. At present a house built 20 years 
ago for $6,000, which would cost $12,000 to build now, is assessed 
on the basis of its earlier cost, although it could be sold for say 
$10,000, while the same house recently built for $12,000 is assessed 
on the basis of current costs, although the present market value 
of the two houses is substantially the same. 

This method of assessing values on a 10-year average 
would also prevent undesirable fluctuations in municipal debt 
limits and would make unnecessary the similar action taken 
recently in Philadelphia* and other cities in regard to the 
basis of the legal debt limit. 


4. The oath of office should be in general terms to “truly 
and impartially, according to my best skill and judgment, 
assess and apportion all such taxes as I may during that time 
assess, and that I will faithfully perform the duties of said 
office in accord with the statutes relating thereto.” This would 
delete the absurd provision of the Massachusetts oath, that he 
would “neither overvalue nor undervalue any property subject 
to taxation.” 


See Page 161 of THE AMERICAN CITY for February, 1952. 
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A SIDE LIGHT ON RESTRICTIVE COVENANTS 
By LEE M. FRIEDMAN 


(Reprinted from Publication of the American Jewish Histori- 
cal Society, Vol. XLI, No. 4, June 1952) 

In spite of a lunatic fringe and professional rabblerousers, 
we have come to recognize that anti-Semitism in America to- 
day is, to a certain extent, a social question—exclusion from 
clubs and schools, limitation in colleges, rejection from se- 
lective neighborhoods and hotels. One of the latest victories 
of democracy over racial and religious prejudices in the United 
States is the pronouncement of our Supreme Court that re- 
strictive covenants in real estate deeds are legally unenforce- 
able. While the court battles over such restrictions were 
waged largely by, and on behalf of Negroes, the participation 
of Jews and Jewish organizations was conspicuous. 

For many years and quite widespread by means of zoning 
ordinances or discriminatory restrictive agreements between 
neighboring landowners, or even by real estate developers, 
successfully Negroes, Jews, and other local “undesirables” had 
been prevented from ownership or occupation of real estate in 
designated localities. ! 

There had been a wide diversity of opinion in our Courts 
regarding the effect of such restrictions. Some courts held 
them valid and enforceable, others held them invalid, while 
other courts just refused to enforce them. In 1947 the con- 
troversy over such covenants came squarely before our 
Supreme Court and settled the status of such restrictive cove- 
nants throughout the United States. 

The decision of the Supreme Court enunciated by Chief 
Justice Vinson in Shelley v. Kraemer? laid down the law that 





1 Charles Abrams, “Homes for Aryans Only,” Commentary, vol. III, 
No. 5 (May, 1947), pp. 421-427. 

2334 U. S.1. In connection with the argument of Shelley v. Kraemer 
in the Supreme Court, Mr. Tom C. Clark, as Attorney General, and 
Philip B. Perlman, as Solicitor General, submitted to the Court a book- 
let entitled Prejudice and Property, an Historic Brief Against Racial 
Covenants. The opening paragraph of the book begins: “Racial Cov- 
enants, prohibiting sale to or occupancy of designated real property 
by certain minority groups, had only sporadic existence before the great 
twin migration of Negroes in the second decade of this century, from the 
country to the cities in both North and South, and from the South to the 
Northern and Middle Western States.” A footnote adds: “The only 
case decided prior to 1915 was Gandolfo v. Hartman, 49 Fed. 181 (C. C. 
S. D. Cal.) decided in 1892, involving a restriction against Chinese,” 
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agreements to prevent persons of designated races or color 
from the ownership or occupancy of real estate in designated 
neighborhoods, do not of themselves violate the Fourteenth 
Amendment and when voluntarily adhered to by private 
parties are not invalid. Yet, when their enforcement is sought 
by judicial process, it is violative of the equal protection clause 
of that amendment for courts to enforce them. 

Such restrictive covenants have a long legal history extend- 
ing back through the centuries to feudal days. In feudal 
times ownership of land generally entailed military obligations 
running back through an overlord to rendering service to the 
Sovereign himself in the national armed forces. In English 
law, in early Angevin days, if land ownership fell into the 
hands of Jews or ecclesiastics, such owners were ineligible for 
armed military service and the overlords, and eventually the 
Sovereign himself, lost performance of the military obligations 
due from such landownerships. Thus, we find, early in the 
thirteenth century,* covenants appearing in deeds restricting 
future conveyancing of the premises either to Jews or to re- 
ligious bodies. In my collection I have such a deed of this 
period, which reads: 


To all Christ’s faithful people to whom this present writ- 
ing shall come Geoffrey de Mandeuill’ sends greeting in the 
Lord. Know me to have granted for me and my heirs to Dru 
de Betteuile and his heirs and their assigns common of pas- 
ture in the manor of Westun wherever free tenants in the 
same manor have right of common or ought to have right of 
common, saving my parks and assarts in the same manor, 
but he may not assign to religious houses or to the Jewry. 
So that I Geoffrey de Mandeuill’ and my heirs will make 
assarts and can graze and sow them at will: but immedi 
ately after the corn shall have been carried the said Dru 
his heirs and assigns may have free ingress and egress into 
the said assart with as many of his own cattle as ought to 
pertain to his tenure which they ought to hold there from 
me and my heirs and this without any contradiction from 
me and my heirs. Saving also to me and my heirs each year 
in perpetuity the whole park and the grass contained in 


8 Joseph Jacobs in The Jews of Angevin England (New York & Lon- 
don, 1893), p. 221, reports such a restrictive deed as early as 1204. 
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the place called Blakewud in the said manor of Westun’ from 
the feast of the Purification of Blessed Mary until the hay 
shall have been collected and carried away from this place 
And that this grant may be firm and stable for ever both I, 
Geoffrey de Mandeuill’ and Dru de Betteuill’ for us and our 
heirs have strengthened the present chirographed writing 
made between us by the impression of our seals alternately. 
Witnesses:—Sir Ralph de Basinges, Emery de Orcherd, 
Ralph de Godmannestun’, William de Otry, Richard de 
Seunok, and many others.+ 


The grantor in this deed, ‘‘Geoffrey de Mandeuill” was the 
Earl of Essex, descendant of a William de Mandeville who 
came to England in the army of William the Conqueror and of 
that Godfrey de Mandeville, the first Earl of Essex (1139), 
described as the “foremost man in England .. . surpassing all 
the nobles of the land in wealth and importance” of his time. 
Later the restrictive clause took a customary phrasing of “ex- 
ceptis locis religiosis et Judeismo.” 

With this background, without attempting any presentation 
of English law, we find that beginning in 1271 with the Statute 
55 Hen. III, the rights of Jews to hold real estate being limited, 
until well within the eighteenth century it was a debatable 
question whether a Jew could own real estate in England.5 


In this country, where our land was so vast, fortunately we 
never imported any racial or religious restrictions on the own- 
ership of real estate. Such limitations on ownership of land as 
have developed here are entirely indigenous and of compara- 
tively recent origin, such as restriction against Japanese land 
ownership in California and the attempts, in Washington and 
some southern municipalities, to enforce Negro segregation. 
So far as Jews were involved, anti-Semitic real estate restric- 
tions date largely from speculative urban and suburban real- 
tors attempting to maintain social tone to their development 
by limiting the neighborhood to “the right people.” 


4I am indebted to Dr. Cecil Roth for this translation of the original 
Latin. 


5H. S. Henriques, The Jew and the English Law (Oxford, 1908), pp. 
191 ff.; Cecil Roth, History of the Jews in England (Oxford, 1941), 
p. 108; [P. Carteret Webb], The Question Whether a Jew, born within 
the British Domain was . . . a Person capable by Law, to Purchase and 
hold Lands (London, 1753). 
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OLD ATTACHMENTS 
[CHAPTER 246] 


AN ACT RELATIVE TO THE DISSOLUTION OF CERTAIN REAL ESTATE 
ATTACHMENTS BY OPERATION OF LAW. 


Chapter 339 of the acts of 1945 is hereby amended by strik- 
ing out section 2 and inserting in place thereof the follow- 
ing :—Section 2. An attachment of land, or of a right of 
interest therein, made prior to August twenty-third, nineteen 
hundred and forty-five shall, unless otherwise dissolved, ex- 
pire by operation of law on June thirtieth, nineteen hundred 
and fifty-three, unless the register of deeds in the county or 
district where said land or some part of it is situated shall, 
before that date, at the written request of the plaintiff or his 
attorney bring forward the same upon the books of attach- 
ments. Subsequent bringing forward of such attachments 
and all fees to be charged for bringing forward attachments 
shall be governed by section one hundred and fourteen A of 
chapter two hundred and twenty-three of the General Laws. 


Approved April 12, 1952. 





The foregoing act was passed on petition of Charles W. 
Blood, Esq., President of the Massachusetts Conveyancers’ 
Association, following a discussion and vote at the annual 
meeting of that association in November, 1951. 


OLD EXECUTIONS 
A bill to deal with old executions was also suggested by Mr. 
Blood to simplify the work of conveyancers. This bill will 
be introduced at the next session. Meanwhile the draft is 
printed below with a request for suggestions in regard to it. 


PROPOSED DRAFT 
Chapter 236 of the General Laws is hereby amended by in- 
serting after Section 49 the following section: Section 49 A. 
If a levy on execution shall not have been completed by set-off 
under the provisions of Sections 6-23 or by sale under the 
provisions of Sections 26-30 within six years from the date 
on which notice of the execution was deposited in a Registry 
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of Deeds under the provisions of Section 4 or within six 
years of the effective date of this Act, whichever event shal! 
occur last, the levy shall be void as to any land within such 
Registry District unless within said six year period it shall be 
brought forward in such Registry of Deeds in the manner 
provided in Section 114 A of Chapter 223 of the General Laws 
for bringing forward attachments of real estate. In case a 
levy becomes void under the provisions of this section the 
creditor may resort to any other legal remedy for the satis- 
faction of his judgment. 


CONSOLIDATION OF ACTIONS FOR TRIAL 
Chapter 460 (approved June 20, 1952) 

This act authorizes the “presiding justice of the appellate 
division” of a district court “or a justice of said division desig- 
nated by him” to order the consolidation for trial of actions 
arising out of the same accident event on transaction and find- 
ing in district courts. The act amends Section 2A or G.L. 
Chapter 223. It was recommended by the Judicial Council in 
its 27th report for 1951 (See 36 M. L. Q. No. 4, Dec. 1951, 
33-34) for reasons there stated, to avoid the delay and incon- 
venience of requiring action by three justices on such a ques- 
tion. 


CONTRIBUTORY NEGLIGENCE IN CASES OF CONSE- 
QUENTIAL DAMAGES 


Chapter 533 (approved June 23, 1952) 


This act was passed following a recommendation of the 
Judicial Council in its 27th report (36 M. L. Q. No. 4, Dec. 
1951 pp. 31-33) where the reasons will be found. The bill 
submitted by the Council appeared on p. 31 and was reported 
and passed in that form (as House 2502). It was returned 
by Acting Governor Sullivan with a message (printed as House 
2583) recommending the form as finally adopted by Chapter 
533. 

The principal difference between the two forms is the reten- 
tion in Chapter 533 of the words “shall be presumed to have 
been in the exercise of due care.’”’” These words were omitted 
in the Council’s draft as unnecessary under the opinion in 
Perry v. Boston El. Ry. Co. 322 Mass. 206 at p. 210 quoted in 
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the Council’s report, which should be read in connection with 
Chapter 533 as well as the earlier section which is amended. 


EVIDENCE OF A PUBLIC WAY 
Chapter 476 (approved June 23, 1952) 


This act recommended by the Judicial Council in its report 


above referred to (p. 23) adds to Chapter 233 as a Section 
T9E. 


“A certificate by a public official having charge of the records of 
laying out of ways that a particular way is a public way as a matter 
of record shall be admissible as prima facie evidence that such way 
is a public highway.” 

F. W. G. 





A REPORT ON THE GOOD CITIZENSHIP PROGRAM 
OF THE MASSACHUSETTS BAR ASSOCIATION 


By ALBERT WEST, Chairman 


The President, in his report (see p. 6) referred to this 
committee at the head of which he appointed Albert West 
of the Boston Bar, who is well known as Chairman of the 
Student Government Day program sponsored by the Massa- 
chusetts Civic League, in which the students take over the 
State House for a day each year. The work of this com- 
mittee on citizenship has attracted interest throughout the 
country. Editor. 

MR. WEST’S REPORT 


Early in January, President Samuel P. Sears addressed a communica- 
tion to the superintendents and principals of all the high schools of the 
Commonwealth announcing that the Massachusetts Bar Association was 
contemplating a plan of sending to every public, private and parochial 
secondary school an outstanding lawyer “to speak to the students on the 
privilege, duty and requirements of jury service, the administration of 
justice generally, and the important and vital role that our courts play 
in the maintenance and preservation of our republic.” This program had 
the endorsement of the Department of Education of Massachusetts. 

The response exceeded all expectations, and it soon became apparent 
that a large committee would be necessary to handle the enormous num- 
ber of requests for speakers. It was obvious that the program was 
filling a long-felt void in the civics education program in the high schools. 

President Sears then appointed a state-wide committee. Assisting the 
Chairman as County Chairmen were Paul M. Swift, Barnstable; Walter 
J. Donovan, Berkshire; Hon. William E. Fuller, Bristol; Harry D. Lin- 
scott, Essex; Joseph T. Bartlett, Franklin; Robert W. Bodfish, Hampden; 
Edwin P. Dunphy, Hampshire; Joseph A. DeGuglielmo, Middlesex; 

(Continued on page 47) 
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PLANNING BOARDS AND SUB-DIVISION CONTROL 
EXPLANATORY MEMORANDUM SUBMITTED 
TO THE SPECIAL COMMISSION 


By FREDERIC J. MULDOON 
Introductory Note 


In the “Quarterly” for April (p. 23), reference was made 
to the committee of experienced conveyancers which, after 
spending many hours going over the statutes on sub-division 
control, section by section and conferring with Mr. Philip 
Nichols, Judge Fenton and the Land Court officials, submitted 
to the Special Commission appointed under Resolves of 1951, 
Chapter 55, a clarifying redraft of the statute. Since then the 
committee and Mr. Nichols attended a conference, and dis- 
cussed the redraft, with the commissioners. Mr. Muldoon, 
the chairman of the committee, then wrote to Senator Achin, 
the chairman of the commission, the following letter and 
explanatory memorandum containing a summary of the dis- 
cussion at the conference. Editor. 


June 4, 1952 
Hon. Paul Achin 
State House 
Boston, Massachusetts 


Dear Senator: 

The Committee appointed by the President of the Massachu- 
setts Conveyancers Association, and the President of the Ab- 
stract Club, favor and endorse the draft of planning legislation 
which was submitted by them jointly with Philip Nichols, 
Esquire, representing the Massachusetts Federation of Plan- 
ning Boards. 


Yours very truly, 
FREDERIC J. MULDOON, Chairman. 
27 State St., Boston. 
The other members of Mr. Muldoon’s committee are Seldon 
G. Brooks of Springfield, Henry D. Winslow, Albert R. Wolfe 


and Richard B. Johnson. The explanatory memorandum ap- 
pears on the following page. 
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EXPLANATION OF PROPOSED REVISION OF 


SUBDIVISION CONTROL LAW 

In the past two years many new subdivisions of land have 
been created, and lawyers employed in examining titles to the 
same find that the provisions of the existing law, which is 
Chapter 41, Sections 81 K to 81 Y, in their application to titles, 
are very difficult to construe because of the lack of informa- 
tion in the various Registries of Deeds, and because some 
of the language of the variols sections in the statute have given 
rise to uncertainties. 

In order to protect the rights of land owners, to make for 
better planning, and to make the job of title search less ex- 
pensive to the buyer, amendments to the law are proposed in 
the draft which is before your Commission. 

In general, this draft clarifies the definition of subdivision. 

It provédes for the filing of plans with Planning Boards, 
both preliminary and definitive; it provides that Planning 
Boards shall have rules and regulations in reference to pro- 
posed subdivision; it provides for notice of hearing to all 
parties concerned in reference to proposed subdivision; it 
gives the right of appeal to any person in interest, to the 
Superior Court within stated times; it clarifies the duties of 
the Registers of Deeds, and provides that all land located in 
cities and towns which have subdivision control shall file in 
the Registries of Deeds a statement that the land is subject 
to such control, and in general, makes it possible for the title 
searcher to have complete information in the Registry of 
Deeds in reference to the land title which he is checking. This 
is quite important because there are many cities and towns 
in Massachusetts which have subdivision control, and in the 
past, notices from the cities and towns have not been filed in the 
respective Registries of Deeds. 

The proposed draft provides that subdivisions filed either 
in the Registry of Deeds or in the Land Court before Febru- 
ary 1, 1952, shall be deemed to be valid, in this way removing 
further uncertainty in the administration of the law, and, in 
effect, quieting the titles of many people who otherwise might 
have difficulty with them. 

There are various provisions of statutes relating to plan- 
ning which have been brought into the proposed draft without 
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major changes, so that if the present draft is enacted into law, 
all the laws relating to subdivision control will be under one 
heading. 


A summary of the specific changes is attached hereto.* 


I have talked with many lawyers, surveyors, and Registers 
of Deeds, and find unanimous approval of our new draft. 


FREDERIC J. MULDOON. 


* This summary of specific changes of wording with reference to each 
section of the present law (prepared by Mr. Wolfe of the committee), 
is not printed here as it cannot be understood without the text of the re- 
vised draft which covers 26 typewritten pages and is too long to print 
here. A very limited number of these typewritten copies are still avail- 
able for those who really wish to study it in all its technical details. 
When, as and if, the revised draft is adopted, the summary will be printed 
in the “Quarterly” for the convenient reference of the bar. 

Editor. 





(Continued from page 44) 


Edmund R. Dewing, Norfolk; George C. P. Olsson, Plymouth; and 
Paul G. Gearan, Worcester. 

Judge Elijah Adlow of the Boston Municipal Court was asked to 
deliver the first talk before the students of Boston English High School, 
and that talk was mimeographed and used as a suggested outline to other 
speakers. As a means of stimulating the large speaking committee into 
making an address suited to their personalities, Frank Grinnell prepared 
a series of thought provoking quotations which were likewise circulated. 
The handling of this vast program was no sinecure. It required hours 
of work on the part of the committee chairmen in sorting and scheduling 
the requests of the high schools of their several counties. It meant 
securing the services of able lawyers with an ability to put this kind 
of talk over to high school students, and the results were more than 
gratifying. Reports came in from hundreds of high schools, and the 
only criticism of the program seemed to be that it was not extensive 
enough. Many high school principals felt that the subject matter was 
too vast for one address and that it should be broken down into two or 
three in the course of a school year. 

Just as enthusiastic were the lawyers who delivered the talks, and one 
of them, John A. McCarty of the Boston Bar, reported that the prep- 
aration and delivery of his talk to one of the large high schools of the 
Commonwealth was one of the most significant experiences he has had. 

Both the students and the lawyers learned something from this pro- 
gram, and there is now evidence that other states will shortly pattern 
a similar program after that of President Sears. It has received wide- 
spread publicity in the Massachusetts and New England press. The 
American Bar Association’s Committee on Citizenship has reprinted 
much of the material, and requests are now coming in from other state 
bar associations. Congressman John W. McCormack of Massachusetts 
caused the address of one of the speakers, William H. Taylor of the 
Boston Bar, to be printed in the Congressional Record, and there is 


every indication that the program will become an integral part of the 
educational system of Massachusetts. 








DISCUSSION OF SOME RECENT MASSACHUSETTS 
CASES 
By JAMES M. ROSENTHAL before Berkshire Association at 
Pittsfield, March 20, 1952 


Introductory Note 
This discussion was sent in with a letter for the “Legal Ed- 
ucation Committee” reading as follows: 


Editor 

“During the spring of 1952, the Berkshire Bar Association 
initiated the experiment of having some of its members give 
talks on matters of Massachusetts law to the Association. No 
charge was made. The meetings were held evenings in the 
District Court Room at Pittsfield. Hon. F. Anthony Hanlon, 
Judge of Probate for Berkshire County, gave a talk on Pro- 
bate procedure; Frederick M. Myers, Esq., spoke on “‘Requests 
for Rulings, Interrogatories, and other Interlocutory Mat- 
ters.” The talks were recorded, then revised by the speaker 
and mimeographed for distribution to members of the Associ- 
ation. 

“T enclose a copy of my talk, on ‘Recent Massachusetts Cases’ 
in the hope, that it may offer suggestions, for similar series of 
talks in other counties. 

Very truly yours, 
JAMES M. ROSENTHAL.” 


The Discussion 

This list of cases discussed, I do not attempt to style leading 
cases. They begin in 321 Massachusetts Reports. It may be 
of some interest, especially to some of the younger members 
of the Bar, to note how I happened to choose these cases. As 
the new Advance Sheets come in, I read them and make mar- 
ginal notes in each case, which are afterwards transcribed. 
Those cases which strike me as most interesting, not neces- 
sarily the most important or even necessarily those that I 
agree with most heartily, I put in a separate list. 

The first group are criminal cases. Many of us have ar 
idea that the criminal side of the law is not the most important 
side. Some of us rather look down on those lawyers who 
specialize on that side, That is wrong. There is no more 
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important part of the work of the lawyer, as I see it, than to 
undertake properly the defense of those who are accused of 
breaking the laws, and that is a specialty as much as drawing 
a Trust Agreement or organizing a corporation. The criminal 
cases are respectively: Commonwealth vs. Kimball, 321 Mass. 
290; Commonwealth vs. Gilfedder, 321 Mass. 335; Common- 
wealth vs. Della Porta, 324 Mass. 193; Commonwealth vs. 
Coggins 324 Mass. 552; and Commonwealth vs. Coz, 
Mass. , 1951 Advance Sh. 857. There is one particular 
reason why the practice on the criminal side is becoming more 
important, and that is that the Supreme Court of the United 
States is paying more attention than it ever has done since 
1789 in overseeing the proper trial of criminal cases and mak- 
ing sure that the defendant is properly represented and that 
the trial is fair. Ever since the Leo Frank case in Georgia 
and the Scottsborough case in Alabama, case after case has 
come to the Supreme Court of the United States, many of them 
by habeas corpus, and that court has laid down the rule that a 
fair trial including representation by an experienced lawyer, 
is one of the matters that come within the scope of the 14th 
Amendment, and it has laid down the law, at least so far as 
the Federal courts are concerned, though it has not gone 
quite so far as to cases in state courts, that every person 
accused of a serious crime, not necessarily a capital crime, 
must have proper counsel. I believe that the time will come, 
and not too long hence, when in Massachusetts that right of 
counsel will be extended so as to cover practically all felonies, 
if not misdemeanors. The Massachusetts Bar Association has 
taken one step by asking various lawyers throughout the state 
to pledge themselves to act as voluntary counsel in capital 
cases, if they are called upon. I think that will be extended 
further, and one of the matters that we might consider is the 
question of voluntary defenders from among the members 
of the bar. If such action is not taken, I believe that sooner 
or later the state will appoint persons to defend those accused 
of crime who are not in a position to hire and pay for the 
services of experienced counsel. 

The first case is Commonwealth vs. Kimball, 321 Mass. 290. 
A father was accused of a sex crime, of having improper rela- 
tions with his daughter. She made the complaint outside 
the courtroom. The police interviewed the father and he ad- 
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mitted it. When the case was tried, the complainant abso- 
lutely denied that any crime had been committed at all, or 
that her father ever assaulted her. The father went on the 
stand and disavowed his admission or confession and denied 
such assault. So, the only testimony that there had been a 
crime, let alone that the defendant had committed it, was the 
evidence of the policeman that the father, outside of the court- 
room had admitted that he had made this assault. He was 
found guilty on that evidence and the Supreme Judicial Court 
upheld the conviction. 

The second case is Commonwealth vs. Gilfedder, 321 Mass. 
335. This is an important case on the matter of freedom of 
speech and assembly. It stems from decisions of the Su- 
preme Court of the United States. A number of years ago 
when Oliver Wendell Holmes was Chief Justice of the Massa- 
chusetts Supreme Judicial Court, a case came before the courts 
in which a Salvation Army man by the name of Davis was 
arrested for giving a lecture on the Boston Common. There 
was then an ordinance that there couldn’t be speaking or 
gatherings in public parks without the permission from some 
Boston police authority. Davis had received no such permis- 
sion. He was convicted of violating that ordinance and ap- 
pealed to the Supreme Judicial Court. With Mr. Justice 
Holmes writing the opinion, the conviction was upheld on the 
ground that by reason of public safety, this was a proper 
ordinance and not an improper interference with the rights 
of free speech. The Davis case went up to the Supreme Court 
of the United States, and it was upheld and that seemed to 
settle the matter. Recently, however, with the growing feel- 
ing about the rights of freedom of expression on the part of 
minority peoples, eccentric persons, or a person who is against 
the government, it was felt that it was for the advantage of 
society that such persons should have the right to talk, 
and that no policeman should have the right to say that 
permission must be given by him. A whole series of ordi- 
nances similar to the Boston ordinance came before the Su- 
preme Court of the United States. One of them was the 
ordinance of the City of Worcester, which was exactly like 
the ordinance that the City of Pittsfield had at that time. The 
Supreme Court of the United States decided that the right to 
parade, the right to demonstrate, the right to speak, is nota 
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right to be regulated in any arbitrary fashion. There must 
be rules which apply to everybody. After a series of such 
decisions by the Supreme Court of the United States, the 
Gilfedder case came up. It was a case almost precisely like 
the Davis case, which Davis case by the way had not been 
expressly overruled by the Supreme Court of the United States. 
The Supreme Court of Massachusetts, without overruling that 
Davis case, but following the later Supreme Court cases, held 
that that regulation of the City of Boston which made it obliga- 
tory to get a permit before one could speak in a public park was 
unconstitutional. 

The next case is Commonwealth vs. Della Porta, 324 Mass. 
193. In this case the jury separated before arriving at a ver- 
dict. When they finally came back to the courtroom, the 
judge asked them whether anyone had spoken to them outside 
of their own number while they were separated. They said 
no one had. The judge sent them back to further consider the 
case and arrive at a verdict. They did come in with a verdict 
of guilty. The Supreme Judicial Court, differentiating civil 
cases from criminal cases, said that in a criminal case, a jury 
could not separate before arriving at a verdict, and that even 
though they had not spoken to anyone outside their own num- 
ber before arriving at the verdict, that it was improper to 
decide a case after they had separated. Therefore the court 
set aside the verdict. 

There is one case—Rich vs. Finley, 325 Mass. 99—in which 
the court decided that, even in civil cases, a verdict is not 
good if it is not reported by the jury of twelve who had heard 
the case. The jury had agreed on a verdict but did not report 
it before they separated, but instead sealed the verdict to 
be reported the next morning. Between the time when the 
jury separated and when they came together again in court 
the next morning, one of their number had died. When the 
eleven remaining jurymen reported their verdict it was set 
aside by the court on the ground that it was not the verdict 
of a jury of twelve men, which is required by our Constitution. 

The next two capital cases which I want to refer to are 
the cases of Commonwealth vs. Coggins, 324 Mass. 552, 
and Commonwealth vs. Cox, 1951 Advance Sheets 857. 
I suppose all of us remember, as a great many of us lived 
through the Sacco-Vanzetti case and the controversy that 
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arose out of the frequent reviews by the Supreme Judicial 
Court. At the time of the trial of this case and the various 
reviews by the Supreme Judicial Court, which took place in 
the 1920’s, by the law of Massachusetts (different from the 
law of New York) the Supreme Judicial Court in its review 
was limited absolutely to errors of law on the record. It 
could not take the place of the trial judge and set aside the ver- 
dict on the ground that it was against the law or against 
weight of the evidence. A great deal of critical comment 
arose by reason of this limitation on the powers of the Su- 
preme Judicial Court. The judicial council of Massachusetts 
proposed a statute that would give the same power to the 
Supreme Judicial Court as has always been given to the trial 
judge, namely, the power of setting aside the jury’s verdict, 
even though there was no error of law, if the court felt that 
on all the evidence that the verdict was not just.* In 1939 
after twelve years of agitation, the proposed statute was en- 
acted. It is limited to capital cases. In every capital case 
the Supreme Judicial Court is now given the power to set aside 
the verdict if it feels that justice so requires, even though there 
is no error of law on the record. Up to the case of Common- 
wealth vs. Cox, above referred to, the Supreme Judicial Court 
had never exercised that power of setting aside the verdict. 
The question came up, when did a capital case cease to be a 
capital case. If a defendant had been indicted for murder 
in the first degree and the jury had found a verdict of guilty 
in the second degree, would it still remain a capital case? At 
first the Supreme Judicial Court said that it assumed that 
since the person was indicted for murder in the first degree 
that even though the verdict was murder in the second degree, 
it remained a capital case, and the defendant was entitled to 
have the record looked over to see if the verdict was fair. 
But finally in the case of Commonwealth vs. Coggins, the 
Supreme Judicial Court decided the other way, namely, that 
though the person had been indicted for murder in the first de- 
gree, as he had been found guilty of murder in the second de- 





* See 3rd Report of Judicial Council (13 M. L. 2, 1, 37); 13th Report 
2 M. L. 2, 1, Suppl.); 14th Report (23 M. L. 2, 1, 14); 15th Report 
5 M. L. 2, pre-Suppl. 1, 8, as to adoption of the act in 1939). 


+ Under the lead of Hon. John D. Mackay, then Chairman of the Judi- 
ciary Committee. 
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gree, the case is like any other felony and the statute that says 
the Supreme Judicial Court should look over the entire record 
to see if there had been a fair trial, did not apply. The case 
of Commonwealth vs. Cox, which was the first case where the 
Supreme Judicial Court set the verdict aside, although the 
record was free from error of law, was a remarkable case on 
the facts. The defendant was an educated man, with a Mas- 
ter’s degree. He had not succeeded as well financially as his 
education justified, though he was happily married. He owned 
a small country club in the town of Stowe. Its roof needed 
replacing, and he didn’t have the money to do it, and he 
brooded. One evening, his wife was sitting down playing the 
piano, a composition by Mozart. Cox stood in back of her. 
took a claw-hammer and smashed her on the head. She fell 
down. Since she was not yet dead, he took an ice pick and 
chopped at her eyes, and finally killed her. Then he called up 
his brokers and gave them certain order about securities. 
Then he called the police and told them he had killed his wife 
and that it was no use sending a doctor because she was dead. 
The police came and the doctor came and found that she was 
dead. They asked Cox what the reason was for his killing his 
wife. He said he wanted to save her from financial worries. 
That is the story that came out in the trial court, and there 
was no contradiction whatsoever. As Mr. Justice Wilkins 
said, the defendant’s attorney, a very skillful man by the name 
of Juggins, insisted that every word was true and that the man 
was obviously insane. The government called no alienist. 
The defense called two, including the one who had examined 
Cox when he had been sent to the asylum in accordance with 
law for examination prior to the trial. Both the alienists tes- 
tified that in their judgment, the man was absolutely insane 
at the time of this killing. There was no evidence to contra- 
dict it, but the jury returned a verdict of guilty in the first 
degree. The defendant’s lawyer made the usual motions to 
set aside the verdict on the ground that it was against the 
evidence. The trial judge denied these motions. The case 
went to the Supreme Judicial Court. The defendant saved 
certain exceptions. One exception was the refusal of the 
trial judge to rule that it was the duty of the government 
to call the alienists to testify. Another exception was to the 
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refusal of the judge to give a new trial on the ground that the 
verdict was against the evidence. The Supreme Judicial Court 
overruled all those exceptions and found that so far as the 
record was concerned, there was no error of law. Mr. Justice 
Wilkins, however, went on to say that on all the evidence, in- 
cluding the evidence of the alienists, it was evident that the 
jury had not given proper attention to the evidence of insan- 
ity; that the verdict was against the evidence, and sent the 
case back for a new trial. The case of Commonwealth vs. Cox 
is the first and only case in Massachusetts to date where the 
Supreme Judicial Court has used its statutory authority to set 
aside the verdict in a capital case where there was no error 
of law in the record. There was a retrial. According to the 
newspapers there was practically the same evidence as in the 
first trial. The man was found not guilty by reason of in- 
sanity. 

Another statute was passed in 1951 that a group of people 
had been working for to have enacted for many years. That 
statute gives the jury the right, if they see fit, while finding 
a man guilty of murder in the first degree, to recommend life 
imprisonment, in which case such verdict must be entered 
by the judge. Taking the cases of Commonwealth vs. Coggins 
and Commonwealth vs. Cox together, I am wondering how it 
leaves the person who has been found guilty of murder in the 
first degree, but for whom the jury, under the 1951 statute 
has made a recommendation of mercy. In that case, has, or 
hasn’t, the Supreme Judicial Court the right to use the 1939 
statute and look over the whole record to see if there has been 
a fair trial? It is still a first degree case according to the 
verdict of the jury and, to that degree, it is a capital case, but 
there was no sentence of death. Will the court anvlv to such 
a situation the same reasoning that it did in the case of Com- 
monwealth vs. Coggins? Personally, I think the decision ir 
the Coggins case that it was no longer a capital case as the 
jury had returned a verdict of guilty in the second degree, 
was if I may dare to say so, an unfortunate result, because so 
long as the indictment stands, if there was a re-trial the de- 
fendant could theoretically be found guilty of murder in the 
first degree and sentenced to death. This happened in Con- 
necticut. So long as there is that possibility, and so long as 
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there is an indictment for murder in the first degree on which 
the jury may still act in case there is a second trial, in my 
judgment, it ought to be considered a capital case. 

There is one other capital case I wish to refer to. It is the case 
of Commonwealth vs. McNeil, 1952 Advance Sheets, 271. 
This was a case where the defendant was found guilty of mur- 
der, and there was no recommendation for life imprisonment, 
and the attorney for the defendant raised the point that there 
must be a showing of unanimity in refusing this recommenda- 
tion or the refusal should not prevail. The court held the 
other way. It said that there must be unanimity in favor of 
the recommendation for life imprisonment. 

In Massachusetts the Supreme Judicial Court, unlike the 
Supreme Court of the United States, has a tendency to stand 
by the decisions. It overrules very few cases. There are two 
cases that are decisions by the Supreme Judicial Court ex- 
pressly overruling previous cases. They are Galbraith vs. 
Levin, 323 Mass. 255, and Kabatchnick vs. Hanover-Elm Build- 
ing Corporation, Mass. , 1952 Advanced Sheets, 
153. In Galbraith vs. Levin, a man has an unregistered car 
which he leaves in a public place, either a public way or a 
public parking place. The car is not only unregistered, but 
the owner leaves the key in the ignition. A thief comes along 
and steals that car, and being a thief, naturally he wants to 
get away in a hurry, and while attempting to get away, he col- 
lides with some third car and causes personal injury or death. 
In the case of Malloy vs. Newman, 310 Mass. 269, which was 
decided in 1941, the majority of the court held that the person 
who controlled that unregistered car had put it in a position 
where the thief could take it and go away with it, and that 
there had been no break in the line of proximation because 
of the fact that it was a thief that took the car, and the major- 
ity of the court found that the owner of that unregistered 
car was liable for the death of the policeman, which was 
caused by the collision with the unregistered car while being 
driven by the thief. In the Malloy vs. Newman case there was 
a dissent by Mr. Justice Qua, who was not then Chief Jus- 
tice, and Mr. Justice Cox. In the case of Galbraith vs. Levin 
there was a state of facts similar to that in Malloy vs. New- 
man. It arose in 1948. In this latter case the unanimous 
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court followed the reasoning of the two former dissenters in 
Malloy vs. Newman, expressly overruled the line of reason- 
ing of the majority in that case, and decided that the owner 
of the unregistered car, even though he had left the key in 
the car so that the thief could get in it, was not legally re- 
sponsible for the injury caused by the collision of the car 
driven by the thief with the third person. The court held that 
the line of causation between the negligence of the owner of 
the unregistered car, and the injury to the third person had 
been broken by the theft of the car. The court expressly 
overruled the case of Malloy vs. Newman. 

The other case in which a previous line of cases was over- 
ruled is Kabatchnick vs. Hanover-Elm Building Corporation. 
This case greatly increased the liability of persons who make 
false statements of fact in order to effect sales or other dis- 
positions of property. Massachusetts decisions had been 
pretty lenient on the seller of goods. They were apt to call 
almost any statement seller’s talk for which the seller was not 
legally liable regardless of the inaccuracy of the statements, 
but of late such decisions had been approaching the idea that 
after all the standards of business morality had been height- 
ened for the past few years and that it was about time for the 
Massachusetts Supreme Judicial Court to get in line and it did 
in this case. In this case in which the plaintiff had a written 
lease which was about to expire, he had been paying $4,500.00 
a year rental. The defendant landlord came to him and said 
“T’ve got another customer. He not only wants this place for 
a long lease, but he is willing to pay a $10,000.00 rental and 
unless you pay the $10,000.00 a year, you are going out when 
this lease expires.” The lessee believed the landlord and en- 
tered into a lease for a new term in the rental of $10,000.00 
a year. Thereafter he found out that the statements of the 
landlord were entirely false. He sued the landlord in an action 
of deceit, claiming damages for the difference between the 
$10,000.00 a year he had agreed to pay and the $4,500.00 a 
year which he said was a fair value of the premises. The de- 
fendant demurred. The Superior Court sustained the de- 
fendant’s demurrer. The plaintiff appealed to the Supreme 
Judicial Court which overruled the demurrer. In so doing it 
expressly overruled the case of Commonwealth vs. Quinn, 222 
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Mass. 504, which was a larceny case, and also a long line of 
civil cases, so now it may be said that a person making repre- 
sentations for the purpose of selling goods, when he makes 
statements which are statements of fact and not merely mat- 
ters of opinion, the seller is held to them. Of course, he might 
say that he is offering a good bargain or the best horse that 
there was or the best piece of clothing. That is the type of 
talk the courts will probably regard as seller’s talk for which 
the seller was not liable, even though someone else thought 
there were other horses or other pieces of clothing that were 
better, but when the seller says something that is definite, 
that he can be tied down to, the courts will hold him to accur- 
acy in his statements. 

There are two cases which involve the matter of contracts 
for real estate, namely, Flier vs. Rubin, 321 Mass. 464, and 
Lefond vs. Frame, 1951 Advance Sheets 589. The cases, to 
my mind, present much the same type of fact, but they are 
decided in a different fashion. They involve the construction 
of the ordinary paragraph appearing in a contract for the 
purchase and sale of real estate, which sets forth that if the 
vendor is unable to give good title, neither the vendor nor the 
vendee is obliged to go forward with the sale, and whatever 
money has been paid down will be refunded. In the case of 
Flier vs. Rubin, there was outstanding an encumbrance in the 
matter of a tax title which ran to a third person and which re- 
mained undischarged of record. The vendee brought a bill for 
specific performance of the vendor’s contract to convey the 
real estate to him. At the trial the vendor said he was excused 
from conveying because he was unable to give a good title free 
from encumbrances. The vendee, however, offered to take the 
title subject to any defects and to pay the full contract price. 
The court held that the outstanding tax title would remain 
until redeemed or foreclosed, a defect in the title which would 
excuse the vendor from performing the contract. In effect 
this case said that the vendor could refuse to remove the en- 
cumbrance and also refuse to sell the property subject to the 
encumbrance and would be allowed to give back whatever 
money had been paid and to call the deal off. 


In the latter case, Lafond vs. Frame, the encumbrance was 
a mortgage on the property given by the vendor to a bank. 
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The bank was willing to accept full payment and to discharge 
the mortgage. The vendor said he wouldn’t pay off the mort- 
gage, he wouldn’t sell the property and offered to return the 
down payment. On a bill for specific performance by the 
vendee, the court said that the clause about the outstanding 
encumbrance wouldn’t protect a seller who does not act in good 
faith and doesn’t intend to carry out the agreement, and ruled 
that the mortgage constituted an encumbrance which the seller 
was under the obligation to discharge, either before or at the 
time of passing of the papers and that the seller must pay off 
the mortgage and then deliver the premises free from en- 
cumbrances. 


The final case that I will touch on is that of Hurley v. Guzzi, 
1952 Adv. Sh. 107. It involves the doctrine of implied ease- 
ments. Coady owned as one lot a parcel bounded on the south 
by Webster Street; on the west by Warren Avenue; on the 
east by Waltham Street. The lot was made up of three smaller 
lots, A, bounded easterly on Waltham Street and southerly on 
Webster Street; B, lying between Lot A and the easterly line 
of Warren Avenue, not touching Webster Street; and Lot C, 
bounded northerly by Lot B, easterly by Lot A, southerly on 
Webster Street, and westerly on Warren Avenue. There was 
a house on Lot A. Coady erected a garage attached to the 
house situated principally on Lot A, but extending on its west- 
erly side, about 3 feet on Lot B. Its doors faced Warren Ave- 
nue. There was no driveway to the garage, but the Coady’s 
ran their car over the grass on Lot B to Warren Avenue. In 
1942 Coady sold by metes and bounds Lots A and C to X 
There was no mention of any right of way in the deed. X con- 
structed a driveway for two automobiles, about half of which 
was over B. In 1945 Coady conveyed Lot B to Y. There was 
no mention of a right of way in this deed. Y was familiar 
with the premises and of X’s uses thereof. The way that the 
garage was built, using the driveway that X had built was 
about the only reasonable manner that the garage could be 
made use of. Y began a bill in equity against X, asking the 
removal of the portion of the garage on Lot B, and that X 
be ordered to cease using that portion of the driveway which 
ran through B. It will be noted that no question of adverse 
uses arises, Coady could not make adverse use of Lot B 
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because he owned it; X had made use of the garage and drive- 
way much less than 20 years when Y began suit. 

The court holds that X was entitled to keep the garage on 
that portion of Lot B on which it stood, and to use the drive- 
way over Lot B. The decision goes on the doctrine of implied 
easements. Even a conveyance by metes and bounds may 
carry with it an easement by implication over other portions 
of the grantor’s premises. The implied easement arises not so 
much from necessity as from the presumed intention of the 
parties in the light of the circumstances. The court said that 
Coady intended that X should have the right to use the garage 
in the position it stood, and to continue to make use of Lot B 
as a driveway. Once the easement was created, Y who could 
see the lay of the garage and the use made of Lot B as a drive- 
way, was bound by it as against X. This case illustrates the 
danger of passing on a title, merely by looking at the written 
records, without viewing the premises. 


MIGRATORY DIVORCE — A CORRECTION 


The way to get fan mail is to make a mistake in a published law article. 
At 36 M.L.Q., 6, 10, referring to Heard v. Heard, 323 Mass. 357, is writ- 
ten: “On appeal the decree of probate was affirmed, our Court in its 
opinion ruling the Nevada divorce of the wife invalid.” This is incorrect. 
The Supreme Judicial Court ruled the Nevada divorce of the wife valid, 
and dismissed the husband’s petition for a decree that he was living 
apart for justifiable cause in order that he may convey his real estate 
without his wife’s signature and cut her off in his will (G.L., ¢. 209, s. 
36). The husband achieved the legal purpose of his petition by the order 
of the Supreme Judicial Court dismissing the petition (i.e., ability to con- 
vey real estate and omit his former wife from his will, since it is a judg- 
ment that he is no longer married). The opinion concerned the reverse 
of the problem discussed in the article, to wit: the financial protection 
of wives and children remaining in Massachusetts. In that case the wife 
went to Reno and took the child with her, contrary to the wishes of her 
husband who remained in Massachusetts. 

The opinion also considered the power of the courts of Massachusetts 
to enter decrees concerning custody of children taken from this Common- 
wealth to the new domicile of the wife. The wife appeared by counsel in 
the Massachusetts probate court. The probate court’s order giving the 
Massachusetts husband custody was reversed, not for lack of jurisdiction, 
but in the best interests of the child in the light of the reported evidence. 
The wife was given leave to petition in the future for the child’s support. 
The probate court was ordered to enter a decree that the child remain in 
the custody of the divorced wife (in Nevada) “without prejudice to the 
right of the (husband) to petition at any time in the future for a decree 
fixing reasonable times at which he may see the child or have him with 
him.” As in the Jelly case (1951 A.S. 957), the problem of jurisdiction 
in Massachusetts for such a future petition is not discussed, nor is there 
an unqualified dictum that the jurisdiction acquired by the voluntary 
appearance of the wife in the pending petition, continues for the purpose 


of such a future proceeding by the husband. I. 








PROTEST AGAINST SPLITTING THE 
TERRITORY OF MASSACHUSETTS* 
An Answer to a Presidential Veto Message 
June 2, 1952. 
To the Members of the Senate of the United States: 

I respectfully call your attention to the following answer 
to the President’s Message vetoing the act to re-affirm the title 
of the States to their sea-lands. 

I respectfully submit that the so-called “compromise” pro- 
posals of Senator O’Mahoney and others, duck the real issue 
which is not oil, but the structure of American government 
and the conception of American justice as we understand 
it in Massachusetts. 


An Answer to the “Tide-lands” Veto Message 

As both Massachusetts Senators and a majority of the Mas- 
sachusetts members of the House support the act I think they 
should be supported by a statement showing why the Presi- 
dent’s veto threatens to split the historic territory of Massa- 
chusetts. 

In his closing paragraph, the President describes the act as 
making “a gift, of valuable resources which belong to the en- 
tire nation, to the states which happen to be located nearest to 
them.” He reaches this conclusion by stating at length his 
view of the history of the United States and of Federal power, 
and of what the majority of the Supreme Court said and did in 
the California and Texas cases. 

I respectfully submit that his history is mistaken and, as 
there is so much misunderstanding about it all, that you should 
be reminded of Massachusetts history relative to their rights 
which the President obviously does not understand. Why is 
this so-called “‘tide-lands’’ question important to Massachu- 
setts? We have no oil here, but we do have land with the title 
of the Commonwealth and of its citizens dating back to the 
charter in 1629, which was brought over by John Winthrop 
in 1630 and has been the original basis of our government. 


* This letter was sent to all Senators. Earlier discussions of the mat- 
ter will be found in the “Quarterly” for March 1950, May and July 1951. 
The House of Delegates of the American Bar Association supported the 
re-affirmation of the title of the states, see 33 M.L.Q. No. 6, April 1948, 
pp. 55-65 and the Executive Committee of the Massachusetts Bar Asso- 
ciation, see 34 M.L.Q. No. 2, April 1949, p. 33. The Massachusetts Legis- 
lature also supported it, see 35 M.L.Q. No. 1, March 1950, p. 61. 
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The original is in the State House and copies may be obtained 
for ten cents at the Old South Meeting House. 

Part of this ancient heritage has been defined, for genera- 
tions, in our statutes as follows: 

“The territorial limits of this commonwealth extend one 
marine league from its seashore at extreme low water mark.” 
(See General Laws C. 1 Section 3.) 

In 1629 when the charter was granted and as early as 1610, 
before the Plymouth settlement of 1620, the English court 
decided that the adjoining sea and the land beneath it belonged 
to the Crown and the grant from the Crown by the Charter of 
Massachusetts included “the Firme landes, soyles, grounds, 
Havens, ports, rivers, waters, fishing, mynes and mynerals, 
gold and silver and all other commodities both within said 
tract of land upon the mayne and also within the islands and 
seas adjoining.” The admiralty jurisdiction and trees for 
masts for the royal navy were reserved to the Crown. The 
famous Colony Ordinance of 1647 fixed the “foreshore” bound- 
ary between the Colony and the upland owner. 

The Massachusetts title of that territory was confirmed by 
the Crown by the Province Charter of 1692. By the “Defini- 
tive Treaty” of 1783, after the Revolution, the Crown “re- 
linquished” all reserve “claims to the Government, propriety 
and territorial rights” to ‘““Massachusetts Bay” and the other 
twelve original states specifically named as “free, sovereign 
and independent states.” 

All this took place before the present Federal Government 
was born and these rights were recognized and confirmed by 
the Constitution of the United States, but nowhere does the 
President discuss the history and title of any one of the 
original states. He merely refers to the statement of the ma- 
jority of the Court that they did not own the “open sea” belt 
below low water. The majority of the Court, against the dis- 
sent of three justices (Mr. Justice Minton having joined Jus- 
tices Reed and Frankfurter in dissent), did say that but they 
did not decide it as none of the thirteenth original states were 
parties to the litigation. None have had their day in court 
with an opportunity to prove their title. If the Supreme Court 
of Massachusetts should be asked by the Executive to de- 
clare that the government could take somebody’s house with- 
out compensation and without giving the owner his day in 
court to prove his title, our Court would not do it. It would 
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not be justice as we understand it here. Yet that is what the 
4-3 majority of the Supreme Court of the United States has 
done to Massachusetts—in opinions based on Federal “need” 
so broad in their language that it would apply, as pointed out 
by the minority of the Court, to every particle of American 
property. 

Instead of mistaken history, look at some actual history, 
which neither the President nor the majority of the Court 
discussed : 

The legal aspect of sovereignty and titles was stated by 
James Sullivan in his “History of Land Titles in Massachusetts” 
published in 1801. Sullivan was a supreme court judge from 
1776-1782, Attorney General 1790-1807, first president of the 
Massachusetts Historical Society, founded in 1791, Governor 
of Massachusetts 1807, and the leading supporter in Massa- 
chusetts of Thomas Jefferson. He said, (p. 60) 


“The thirteen original States claimed and had a cession 
of sovereignty and independence, each in its several ca- 
pacity, by the mother country. They remained sovereign 
separate powers until the present constitution was formed. 
That constitution formed a nation; but it was a creature 
of 1789. It had then no public property, nor did the people, 
whose authority gave it existence, make it the proprietor 
of any other lands, than such as had been ceded, under 
the old confederation, to the United Colonies.” 


The only property thus “ceded,” was (as pointed out by 
Sullivan) “their remote territories” following an invitation 
to make such cessions from the Continental Congress. Sulli- 
van’s statement reflects the common understanding as well 
as the obvious meaning of Articles I and II of the Treaty of 
Peace. Further and more important still, all this was specifi- 
cally stated by the court in 1827. 


In Harcourt v. Gaillard (12 Wheat. 524) Mr. Justice Wil- 
liam Johnson (appointed by Jefferson), for the court, all of 
whom were old enough to know at first hand the early history 
of the government, said on behalf of the court (at p. 526): 


“There was no territory within the United States that 
was claimed in any other right than that of some one of the 
confederated states; therefore, there could be no acquisi- 
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tion of territory made by the United States distinct from 
or independent of some one of the states.” ... The United 
States never “acquired anything by way of cession from 
Great Britain by that treaty (of 1783). It has been viewed 
only as a recognition of pre-existing rights and on that 
principle the soil and sovereignty within their aknowledged 
limits were as much theirs (the States) at the declaration of 
independence as at this hour” (1827). 


These men stated what they knew to be the facts of Ameri- 
can understanding when the treaty was made and when the 
Constitution was ratified. Those facts cannot be changed by 
mistaken statements of the President or the Court or anyone 
else. 

And yet the President and the bare majority of the Court, 
without discussing the facts, say that none of the original 
states have or had title to their sea lands. As stated by Jus- 
tices Reed, Frankfurter and Minton, in answer to the majority 
in the Texas case, 


“The needs of defense and foreign affairs alone cannot trans- 
fer ownership to an ocean bed from a state to the Federal 
Government any more than they could transfer iron ore 
in uplands from state to Federal ownership.” 


The Federal Government thus far has proceeded against 
only three states but has asserted the same claim against all. 
Massachusetts would never have ratified the Federal Constitu- 
tion if any such claim had been suggested. I challenge any- 
one to dispute that statement and, if anyone does not believe 
it, I suggest reading the debates in the Massachusetts Conven- 
tion of 1788. In the State House is the central mural in the 
House of Representatives, painted by the late Albert Herter, 
showing John Hancock proposing the substance of the Fed- 
eral Bill of Rights to prevent such federal claims as are now 
asserted. That picture was planned, painted and placed as a 
permanent reminder to us all of that historic purpose. The 
President’s suggestion that the act would “give” away Federal 
rights is mistaken. The act would simply do what, even the 
majority of the Court said in the California case Congress 
could do—forestall further federal attempts to take over 
state territory in 45 different states including Massachu- 
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setts, and would correct the mistaken action thus far taken in 
three states. 

Thomas B. Wait of Maine wrote in 1787 that if America 
were “consolidated into one government, you might as well at- 
tempt to rule Hell by prayer.” It was because the “Founding 
Fathers” had a profound understanding of this question of 
power that the separate existence and rights of the states were 
provided for as part of the structure of the government of the 
United States under which we have grown strong. 

I submit that the veto should be overridden. 


FRANK W. GRINNELL, 


Note 
The substance of the statement quoted above was printed in the 
Boston Herald for Sunday, June 8, 1952, under the title “‘President 
Claims Massachusetts Territory,” with the following cartoon which 
was not suggested by the writer. 
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A DEFENSE OF THE SPLIT INFINITIVE 
(By the late JOSEPH LEE) 


By way of variety, judges and lawyers may be interested 
and relieved by the following letter written to the Boston 
Transcript and the Springfield Republican on March 31, 1931, 
by the late Joseph Lee, the pioneer in the playground move- 
ment in American the organizer and first president of the 
Massachusetts Civic League, one of the leading supporters for 
about thirty years before 1931 of the Public School Associa- 
tion in Boston and, in general, one of the most constructive 
and productive public-spirited citizens in Massachusetts his- 
tory. The friend who called this letter to our attention added 
“as Mr. Lee would have said, ‘May it be sanctified unto you’.” 
We pass his remark on to the profession.—Editor. 





MR. LEE’S LETTER 


“T read in a recent number of the Springfield Republican a 
quotation from the Chicago Tribune, reading in part as fol- 
lows: ‘The right of a wife to refuse to bear children soon is to 
be argued in this state’s highest court.’ 

“Now just what does that mean? Does it mean that the 
wife refused to bear children soon or does it mean that the 
case is soon to be argued? By carefully reading the rest of 
the article I have figured out that it was the arguing of the 
case that was coming soon, and that the wife’s refusal had no 
time limit. 

“But why not have said so at the beginning? Why not have 
said ‘is soon to be argued’? Personally, I would not mind its 
being ‘to be soon argued’. In short, why can’t we talk English 
just as English and not as grammarian English? The best 
literature in the world was probably written before grammar 
was invented (or should I have said ‘probably was written’ 
or ‘was written probably’?)’ Grammar when it came did little 
harm at first. Real writers doubtless did not notice it. But 
now we have gone grammar mad. And even that would be no 
harm if we would be content with grammar that is native to 
our speech and not impose upon a language which has the in- 
estimable advantage of being able to put adverbs where they 
will be most effective, coloring the verbs to which they apply 
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and becoming practically part of them, by adopting the 
shackles peculiar to the synthetic forms of Greek and Latin. 

“If you think a verb cannot be split in two, just call the 
adverb a part of the verb and the difficulty will be solved. Or 
call it a chimera or a vox populi; call it anything you like. 
Grammar was made—well, I don’t know what it was made 
for,—but if it was made for anything it was to make speech 
more intelligible, not to hamper it. It is its business to ex- 
plain speech as it is, not to set up rules and barriers for it. 

“To utterly deny, to everlastingly condemn, to gloriously 
proclaim, are different from ‘to proclaim gloriously’, ‘utterly to 
deny’, or ‘to condemn everlastingly’. If you insist upon your 
Latin indivisible infinitive, you render the higher emphasis 
of English speech and literature impossible. 

“Now extended to split past, split passave and split sub- 
junctive—barbarous words invented by grammarians.” 





THE REVISED RULES OF THE SUPREME JUDICIAL 
COURT IN EFFECT JULY 1, 1952 


A complete revision of the rules was adopted by the court 
to take effect July 1, 1952. Copies can be obtained at the 
offices of the Clerks of Court for sixty cents each. This 
revision is the result of consideration by the court of discus 
sions before the legislature and suggested drafts by bar com- 
mittees (all of which were printed in the “Quarterly” during 
the past few years with requests for comments), and study 
of the Federal Rules. 

As stated by the Chief Justice at the Plymouth Institute 
in June, the court hopes that, with the cooperation of the 
bar, the new rules will work out well in practice. 

The principal changes relate to the preparation of the record 
in equity and probate appeals and proceedings for certain 
prerogative writs and the “staggering” of the times for filing 
briefs so that reply briefs may be filed. 

All lawyers having business on appeal should study care- 
fully the new rules containing these changes especially. 
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Parties have frequently complained of the expense of pre- 
senting evidence in records on appeal in cases in which appel- 
lants sought review of the findings of fact of the trial court. 
Under the new rules they now have the opportunity to abbre- 
viate records under equity procedure and to eliminate portions 
that are not essential to the questions raised, by means of 
a new system of designations and counter designations filed 
by the parties, subject to approval of the trial judge. 

This new system, while somewhat similar to that employed 
in the federal courts, is novel in the state courts. It may 
be quite confusing for a while. Addison C. Getchell & Son 
have just published a pamphlet containing a detailed discus- 
sion of the procedure, with schedules of the necessary steps 
to be taken for forms for designations. They will send a copy 
upon written request enclosing a stamped, addressed envelope 
(legal size). 

We expect to print some helpful discussion of the new rules 
in our next issue. Meanwhile, for the convenience of the bar, 
we reprint by permission the following information in regard 
to briefs etc. from the recent circular issued by Addison C. 
Getchell & Son: Editor. 


FROM THE GETCHELL CIRCULAR 


Copyright, 1952, by ADDISON C. GETCHELL & Son, the Law Printers 
74 India Street, Boston (HAncock 6-4690) 


Filing of briefs: 
The rule requires that “The brief of the party entering the 
case in the full court shall be filed not later than three weeks 


before the date of the next subsequent sitting at which the case 
may be argued.” (Full Court Rule 16.) 


The “party entering the case” is the appellant, the excepting 
party, or, upon report by request, the party who requested the 
report; or, upon report made without decision, the plaintiff. 
(G.L. [Ter. Ed.] c. 231, secs. 183, 135.) 

The rule requires that “The briefs of other parties shall be 
filed not later than one week before the date of such sitting.” 
(Full Court Rule 16.) 


Any reply brief must be filed not later than the “Wednesday 
before the first day of the sitting at which the case could be 
argued.” (Full Court Rule 16.) 
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“Except by consent, no briefs shall be filed at other times 
than herein provided without an order of the full court or a 
justice.” (Full Court Rule 16.) 

“Each party shall file with his brief a certificate of mailing 
or delivering a copy to counsel for each other party.” (Full 
Court Rule 16.) 

Holidays, ete.: 

“If the last day for filing any brief falls on a legal holiday, 
the brief may be filed on the following day.” (Full Court 
Rule 16.) 

Entry of case: 

“Upon the entry of a case in the full court, the clerk shall 
give written notice of such entry and the number of the case 
to counsel for parties other than the party entering the case.” 
(Full Court Rule 11.) 

“A case shall not be argued at a sitting beginning sooner 
than the forty-second day after such entry except by order 
of the full court or a justice.” (Full Court Rule 12.) 

The rules do not require that the case must be entered on 
any particular date (but it must be entered within five days 
after the date of the notice from the clerk of the trial court, 
under c. 231, sec. 135). The rules merely provide that the case 
will not be put upon the list for argument at a sitting begin- 
ning sooner than forty-two days after entry. 

The time for entry of a case can be extended “by order of 
the full court or a justice.”” (Full Court Rule 12.) 

At Boston, not more than fifty cases are put upon the list 
for any sitting. Any cases that are not put upon the list (or 
that are continued) go over to the next sitting, and the time 
for filing briefs is postponed accordingly. 

Sittings for Franklin and Hampshire are held at Northamp- 
ton in the even years and at Greenfield in the odd years. (G.L. 
[Ter. Ed.] c. 211, sec. 13; Full Court Rule 26.) 

Sittings are held at Boston on the first Monday of every 
month from October to May, inclusive. (See G.L. [Ter. Ed.] 
e. Zal, sec. IZ.) 
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JAMES OTIS, JR. 

A Memorial presented by the Massachusetts Bar Associa- 
tion at the exercises held on June 29, 1952, in the ancient Meet- 
ing House of the West Parish of Barnstable where the Otis 
family worshipped and whose minister 





Rev. Jonathan Rus- 
sell—prepared James Otis for College. 


Introductory Note 


As appears in the record of the annual meeting in this issue 
(see pp. 9-10) Senator Edward C. Stone called the attention 
of the Association to the first of a series of memorial meetings 
devoted to the memory of the famous men born on Cape Cod 
and extended an invitation to all members of the Association 
to participate in the first of these meetings in the memory of 
James Otis to be held at the West Barnstable Meeting House, 
on Sunday, June 29, 1952, at 4:00 p.m. He also stated that 
the Massachusetts Bar Associate and the Barnstable, and 
Plymouth County Bar Associations were co-operating. 


The following memorial was prepared for distribution at the 
West Barnstable Meeting House on June 29th. The fuller ac- 
count of Otis, of which the memorial is a summary, appeared 
in the “Quarterly” for May 1935. Since then the membership 
in the Massachusetts Bar Association has more than quad- 
rupled. The memorial is reprinted to remind the present 
membership of the story of a man to whom they owe much and 
to call the attention of the bar in other counties to the move- 
ment in Barnstable to revive the fading memories of builders 
of Massachusetts and their effective thinking. Mr. Wainwright 
represented the Association on June 29. Senator Stone de- 
livered a memorial address which is to be printed later, as we 
understand, for those who attended, Editor. 


























TO THE MEMBERS OF THE WEST PARISH OF 
BARNSTABLE AND THEIR GUESTS 


We hear many references to the “Founding Fathers” and our 
“glorious heritage” of “freedom,” but, with one or two exceptions, 
not much about who they were or what they really thought and did 
for us in the 18th century. Doubtless because of his relatively brief 
career ending in a tragic illness and the fact that most of his papers 
were destroyed, with the passing of years and in the midst of the 
present problems and struggles of a distracted world, the services 
and, even the name, of James Otis seem to have been too much for- 
gotten by the general public outside of Barnstable County. It is pe- 
culiarly fitting, therefore, that you should honor him on this occa- 
sion. It may be said of Otis, as it was said years ago of his suc- 
cessor John Adams: 


“It matters little to the stout old patriot with what measure of 
fame he descends to remote age for he will never wholly die, but 
to us and to those who come after us it is of more than passing 
consequence” that we remember and pay tribute to men “whose 
service ought never to be forgotten as long as free, united, constitu- 
tional government holds its just place in the estimation of the people.” 

While the principles of “a government of laws” are embodied in 
constitutions for our guidance and protection, we must not forget 
the words of William Penn, the Founder of Pennsylvania: 


Governments, like clocks, go from the motion men give them; and 
as governments are made and moved by men, so by them they are 
ruined, too. 


There has been no time in our history that calls more loudly for a 
reminder of what the men of the 18th century thought and did for us. 
In the hope of helping to revive and preserve a more widespread 
consciousness of what we owe to James Otis, who, for seven or eight 
years in the 1760’s, was the intellectual and imaginative leader in the 
public life of Massachusetts in the House of Representatives, we 
present to you, on behalf of the Massachusetts Bar Association, a 
summary of a fuller account of Otis as a constructive thinker which 
was prepared in 1935 in connection with the presentation of his 
portrait to the Bostonian Society—the custodian of the Old State 
House in Boston. 
GEORGE L. WAINWRIGHT 
FRANK W. GRINNELL 
Special Committee of the 
Massachusetts Bar Association 
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JAMES OTIS AND HIS INFLUENCE AS A 


In political history, especially in times of crisis, when mere dema- 
gogues fail, as they always do ultimately, people turn to the more 
balanced thinking of men of broad vision. Thus the constitutional 
history of modern states appears to be a story not only of economic 
forces, but of the suggestive minds which contribute continuously 
to what Professor Channing calls “the forces of union” or, in simpler 
language, the minds which develop the rules under which people can 
live together reasonably. These minds, which operate on a large 
scale, are rare and sometimes generations apart. They are neither 
radical nor conservative or, to express it paradoxically in another 
way,—they are both radical and conservative. Of the constructive 
thinkers of the revolutionary period in Massachusetts, John Adams 
was the greatest, and James Otis was the stimulating pioneer. He 
has been called “the first champion of the Revolution.” 

Born in West Barnstable on Cape Cod about 1725, entering Har- 
vard College in 1739, he graduated in 1743 and then, according to 
his biographer, William Tudor,* 

. devoted eighteen months to the pursuit of various branches of 
literature, previously to entering on the study of jurisprudence... . 
The learning he acquired in this preparatory study, was afterwards 
of the greatest use to him. He inculcated on his pupils as a maxim, 
“that a lawyer ought never to be without a volume of natural or 
public law, or moral philosophy. on his table, or in his pocket.” 

Otis studied law with Jeremiah Gridley, who is sometimes referred 
to as the “Father of the Boston Bar,” because in the Colonial period 
in the 17th century there was no bar in Massachusetts. The Puri- 
tans distrusted and would not tolerate practising lawyers and justice 
was administered by laymen, both on and off the bench. 

After the Province Charter in 1692 and the creation in 1699 of the 
Superior Court of Judicature (since 1780 called “the Supreme Judi- 
cial Court”) what we understand as a modern “government of laws” 
began to develop, but it developed gradually, for between 1699 and 
1776 there were only four trained lawyers on that court. 
the law during that period was made by the educated lawyers who 
had to teach the judges by their arguments. Beginning early in the 
eighteenth century such a bar developed, the first leading name being 
that of John Read. By 1760, there was a strong and growing bar 
of thoroughly trained and educated men with Jeremiah Gridley, 
Benjamin Pratt (later Chief Justice of New York), Oxenbridge 
Thacher and James Otis among the leaders. 


A “government of laws” required fighting lawyers and much of 


*“The Life of James Otis of Massachusetts” by William Tudor, Bos- 
ton, 1823. 
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From the original portrait by Blackburn 
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Otis, at the age of thirty-six, was Advocate General and his 
reputation at the bar was such that even his enemy, Governor Hutch- 
inson, said of him 
that he never knew fairer or more noble conduct in a pleader than in 
Otis, who disdained technicalities and defended his causes solely 
on their broad and substantial foundations.* 

Such was the position of Otis at the beginning of February, 1761. 
What had happened? 

To understand, we need a glimpse of our Massachusetts predeces- 
sors of that day and Professor Samuel E. Morison gives it to us in 
his “Maritime History of Massachusetts.” 

“To outsiders, as late as 1824, the population of seaboard Massa- 
chusetts seemed, and was, racially homogeneous as that of Brittany. 
But the race was not Anglo-Saxon, or Irish. It was Yankee, a new 
Nordic amalgam of an English Puritan base; already in 1750 as dif- 
ferent in its character and its dialect from the English as the Aus- 
tralians are today. A tough but nervous, tenacious but restless race; 
materially ambitious, yet prone to introspection, and subject to 
waves of religious emotions. Conservative in its ideas of property 
and religion, yet (in the eighteenth century) radical in business and 
government. A people with few social graces, yet capable of deep 
friendships and abiding loyalties; law-abiding yet individualistic, 
and impatient of restraint by government or regulation in business; 
ever attempting to repress certain traits of human nature, but find- 
ing an outlet in broad, crude humor and deep-sea voyages. A race 
whose typical member is eternally torn between a passion for 
righteousness and a desire to get on in the world. Religion and cli- 
mate, soil and sea, here brewed of mixed stock a new people.” 

Visualizing such a people as if they lived yesterday, as we should, 
Morison says 

“Boston became the headquarters of the American Revolution 
largely because the policy of George III threatened her maritime 
interests. ‘Massachusetts Bay is the most prejudicial plantation to 
this kingdom,’ wrote Sir Josiah Child. Instead of trading only with 
the mother country, and producing some staple which she could 
monopolize, Massachusetts would spite the Acts of Trade and Navi- 
gation would, ‘trye all ports,’ would trade with England’s rivals, 
and drive English ships from colonial commerce. 

“Of course she had to do all this in order to live and prosper; 
and every penny won from free trade (as she called it) or smuggling 
(as the English called it) was spent in England. Until 1760, Eng- 
lishmen saw the point and let well enough alone; but the ministers 
of George III believed it their duty to enforce the statutes, and make 
Massachusetts a colony in fact as in name. Not only their policy, 
but their method of executing it was objectionable. .. . If American 
trade were regulated by corrupt incompetents three thousand miles 
away, Massachusetts might as well retire from the sea.” 


* Tudor’s “Life,” p. 36. 
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To enforce the acts, the Crown officers applied to the court for a 
writ of assistance which enabled the holder to search any house or 
ship, to break down doors, open trunks and boxes, and seize goods 
at will. These general writs had been used in England for a long 
time, and a few of them had been issued in the colonies. The an- 
nouncement that the Sugar Act was to be enforced caused more 
alarm at Boston than the taking of Fort William Henry had, three 
years earlier. There was doubt as to the legality of the existing 
writs, and the death of the old king put an end to whatever virtue 
there was in them. The collectors applied for new writs, and the 
merchants determined to oppose their being granted.+ 

The merchants applied to Thacher and Otis to defend them. Otis 
resigned his position as Advocate General and, according to Tudor, 
he (and probably Thacher also) refused fees, “though very great 
ones were offered.” 

On a dull February day in the council chamber of the Old State 
House sat the five judges with all the barristers of Boston and of 
Middlesex County, seated at a long table or standing about the room. 
As Professor Hosmer says, this room “has been the theatre of as 
many great events probably as any one spot in America,” but this 
one in February, 1761, was “perhaps most important of all.’ 

Jeremiah Gridley, the Attorney General, and the former teacher 
of Otis, supported the legality of the writs. Thacher replied, dis- 
secting the technical argument, and then came Otis. Coupling him 
with Patrick Henry in Virginia, Professor Channing opens his third 
volume with the following striking paragraph: 


“Government is a conditional compact between king and people... 
A violation of the covenant by either party discharges the other 
from its obligation.” “An Act (of Parliament) against the Consti- 
tution is void.” In these thirty words Patrick Henry and James 
Otis denied the divine origin of the British kingship and the legisla- 
tive supremacy of the British Parliament, and substituted therefor 
the Common Law and the eternal rights of man. Moreover, these 
phrases shadow forth reason for the secession of the old English 
North American colonies from the British Empire and the principles 
which underlie our own system of government to this day. There 
was nething new or strange in them. They had been held in Eng- 
land for centuries, but no one, since the days of Cromwell and his 
Ironsides, had thought of applying them to the settlement of ordi- 
nary everyday affairs of political life.* 

We must go across the water to an Englishman for the unquali- 
fied sentence which the facts seem to warrant,—to Lord Acton, who 
has been described as “a scholar among scholars,” who said,* 


+ Channing “A History of the United States,” Vol. III, pp. 2, 3. 
t Hosmer “Life of Thomas Hutchinson,” p. 57. 


*“Tectures on Modern History” by John Edward Emerich Dalberg, 
First Baron Acton, London, 1906, pp. 305-307. 
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“James Otis spoke and lifted the question to a different level, in 
one of the memorable speeches in political history.” 

Lord Acton compares the situation with the case of Charles I 
“with his shipmoney” [which John Hampden resisted] and James II 
“with the dispensing power” [which led to his abdication and the 
end of the Stuart kings] and concludes, “There are principles which 
override precedents.” Otis, as Channing suggests, applied those 
principles to “the ordinary everyday affairs of political life.” 

While the actual surviving notes of his argument are meagre, yet 
remembering that Otis argued for hours, we may feel morally cer- 
tain that this man, who at once became both the intellectual and the 
political leader in Massachusetts for the next seven or eight years, 
working with Samuel Adams, the organizer, put into his widely read 
pamphlets of 1763 and 1764, not only the substance of the ideas, 
but, in many cases, the actual phrases, which he used in his great 
argument, in which he first poured out on an astonished community 
the results of eighteen years of reading, reflection and experience 
in action, with emotional intensity and with all the resources of a 
man of unusual eloquence and, perhaps, wit. We need not think 
that we do not know what Otis said which stirred not only the imag- 
ination of the public, but, most important of all, the imagination 
and intellectual enthusiasm of the young John Adams, who, as he 
describes himself, was sitting in the court room “lost in admiration” 
and “loloking like a short, thick Archbishop of Canterbury.” 

It was the case of the Writs of Assistance which resulted in the 
fourteenth article of the Massachusetts Bill of Rights and the fourth 
amendment to the Constitution of the United States prohibiting 
unreasonable searches and seizures. 

In speaking of Magna Carta, Pollock and Maitland, in their His- 
tory of English Law,” say “in brief it means this that the king is 
and shall be below the law.” Thinking close to human nature and 
its tendencies, Otis carried this principle of Magna Carta further 
for the protection of the people. He said, in substance, legislators 
are men, and legislatures, like kings, must be below the law. But 
how shall they be below the law? He answered, there are certain 
fundamental principles which must be recognized even by Parlia- 
ment, and these principles are applied by independent and impartial 
courts of justice. He was not advocating “revolution.” He was 
urging fundamental reform in British colonial regulation and ad- 
ministration. 

The writs were issued in spite of the efforts of Otis; but his argu- 
ment, supplemented by his pamphlet on “The Rights of the British 
Colonies” and other pamphlets, is today part of our constitutional 
history of freedom in Massachusetts because, in the words of Horace 
Gray, it “foreshadowed the principle of American constitutional law 
that it is the duty of the judiciary to declare unconstitutional stat- 
utes void.” 
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Obviously as a result of the influence of Otis and his pamphlets, 
Thomas Allen and the Berkshire farmers, later after the revolution 
had started, stimulated the movement for a constitution to protect 
themselves and all of us “against the wanton exercise of power” 
and “tyranny among ourselves” by majorities or officials. This gave 
John Adams the opportunity to draft our State Constitution which 
profoundly influenced the form of the National Constitution nine 
years later. 

This is why Otis is honored today and why, following a suggestion 
made by John Adams early in the 19th century, his great argument 
is painted on the walls of the State House in the central position 
between the ride of Paul Revere and the Boston Tea Party, where 
every governor of Massachusetts and every member of the Senate 
and of the House of Representatives can see it every day. 

Otis was the target of caustic criticism in his day as shown by 
Horace Gray’s notes in “Quincy’s Massachusetts Reports Between 
1761 and 1772.” The Crown officials called him “a madman” (p. 
442). But in the midst of all the tumult, he was a legal philosopher 
as his writings demonstrate. His character as a man is indicated 
by his action after he was hit on the head and seriously injured by 
a customs officer in 1769. He brought suit and received a verdict 
of £2000.00 with costs. The defendant then apologized in writing 
and Otis said in substance that he could not accept damages from 
a man who apologized. So he waived the damages and accepted only 
his costs. That was the act of a gentleman with standards.* The 
injury doubtless accelerated his later tragic derangement. 

No one man thought up American government—neither Franklin 
nor Washington, George Mason, John Adams, Thomas Jefferson, 
Alexander Hamilton or anyone else, but they all contributed with 
their separate talents. Many individual leaders go to make up the 
history of a nation and “one star differeth from another star in 
glory.” James Otis occupies a rather unique position in our his- 
tory as a stimulating suggester for them all in constructive thinking. 
Because of this fact you do well to honor him as one of the outstand- 
ing figures of the past, whom, like the later Chief Justice Lemuel 
Shaw, Barnstable County has contributed to our history. 


NOTE 


The fuller account of Otis referred to will be found in the Pro- 
ceedings of the Bostonian Society for 1935, reprinted in the Massa- 
chusetts Laws Quarterly for May 1935. For an interesting account 
of the influence of Otis and Oxenbridge Thacher and their writings, 
see “The Literary History of the American Revolution,’ by Moses 


* The assault took place in the British coffee house on the present site 
of 60 State St. The story is told, with copies of most of the papers, in 
Tudor’s “Life” (pp. 362-366 and 503-506). The originals are all on file 
in the office of the Clerk of the Supreme Judicial Court for Suffolk County. 
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Coit Tyler, Vol. 1, 30-56 and 89-90; for the position and thinking 
of the Loyalists, see pp. 293-383. 

For those who are interested in learning more of Otis we add the 
preface of the latest edition of those of his writings which have 
survived. 


PREFACE TO “SOME POLITICAL WRITINGS OF JAMES 
OTIS” BY PROF. CHARLES F. MULLETT FROM THE 
UNIVERSITY OF MISSOURI STUDIES 


(Reprinted by permission) 


“One of the most talked about and least read leaders of the Ameri- 
can revolutionary period is James Otis. Since the winning of inde- 
pendence, his name has been amongst those frequently mentioned 
as having contributed to bring about that event. The consequence 
of this attention has been the building of a legend, at once more 
and less than accurate: more, in the sense that Otis is often credited 
with touching off the blaze of revolution ;less, in sense that no real 
respect is paid to the man’s learning and ability to put his case 
effectively. Too many of his worshippers have not done Otis su- 
preme homage of reading his works. One reason for this oversight 
is, no doubt, their scarcity. It is hoped that this collection will help 
to remedy that lack and aid in the reconstruction of the colonial 
mind. While not put forward as by any means complete, this col- 
lection does contain the works upon which Otis’ claim to eminence 
as a controversialist and political theorist must stand. Limitations 
of space have compelled selection of material, but I hope to take 
account, at some not too distant date, of unused resources in a 
needed biography of this firebrand. 

The five pieces here reprinted are the only identified formal 
pamphlets written by Otis. Not one of them has been reprinted 
since Otis’ own lifetime. Numerous letters to the newspapers and 
reports of speeches made on various occasions would be well worth 
exhuming, and could be included here but for the aforesaid limita- 
tion. Consequently they are left until a later volume. The first 
of the following pamphlets is none too well known. Coming after 
the famous Writs of Assistance speech, which, unfortunately, was 
all too scantily reported, it has se!dom received the attention ac- 
corded the more spectacular outbursts. Yet Otis’ contemporaries 
were more generous, for they realized that the Vindication of the 
House of Representatives was one of the earliest and broadest state- 
ments of the fundamental principles argued after 1765. The cause 
for its composition was, simply put, executive taxation. Governor 
Bernard wished to increase the armament and manpower of the 
sloop Massachusetts for the purpose of defending the New England 
fishing fleet against French privateers. He secured the consent of 
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the Council but neglected to obtai nthat of the Assembly, greatly 
to the latter’s indignation. To justify the theory that taxes must 
be voted by the representatives of the taxpayers, Otis wrote his 
Vindication. The circumstances surrounding the writing of the 
later tracts are better known. The most-quoted Rights of the Brit- 
ish Colonies, which is generally given priority among Otis’ contri- 
butions, was called into existence by the passage of the Sugar Act 
of 1764 and the promise of new taxes by which America would aid 
in her own upkeep. The Considerations for a fiery retort to the 
clever though reactionary Soame Jenyn’s Objections to the Taxation 
of Our American Colonies, Briefly Considered. Otis was much irri- 
tated by ‘our Colonies’ as well as by the calm assumption that what 
was good for the Englishmen was fitting also for Americans. The 
two final pieces were written in answer to the loyalist Martin How- 
ard’s Letter from a Gentleman at Halifax and Defence of the Letter 
from a Gentleman at Halifax. The Vindication of the British Colo- 
nies is the more serious piece of writing, demonstrating very well 
the controversial power of Otis. Brief Remarks has been charac- 
terized by Moses Coit Tyler as the ‘least worthy of respect’ among 
all of Otis’ writings. The basis for such a judgment is its nearness 
to a mere shriek. Otis had no humor, and in his pamphleteering 
bouts with the witty and urbane Howard and Jenyns he impresses 
men of a later day as having come off second best. It is hardly 
necessary to say, however, that his very lack of humor carried con- 
viction in his own day and made him the more influential advo- 
cate. ” 

For various accounts of Otis see Tudor’s “Life of James Otis,” 
an article by J. H. Ellis in American Law Review for July 1869, 
Hosmer’s “Thomas Hutchinson,” and a good brief account by Prof. 
Samuel E. Morison in the “Dictionary of American Biography.” 
Prof. Harlow in his Life of Samuel Adams’? makes some rather 
caustically critical references to Otis. 

Quincy’s Reports (of cases between 1761 and 1772) contain volu- 
minous notes on the case of the Writs of Assistance by Horace Gray 

later Chief Justice). 
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